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PRLFACL.

—

Tuts Manual 1s not intended to fetter, but to aid,
the discretion of executnve officers of the Public Works
Department  Although 1ssued, as a whole, with the
general approval of the Government of India, 1t 1s by
no mean> to be regarded as a series of Standing
Orders, published by authority tor mmplicit compliance
m all cases or 1n every particular  So much of 1t as
15 original 1s simply the critiersed adviee of one who,
m the course of a long career as Government Advo-
cate, Panjab, has had the goed fortune to count many
distinguished members of the Public Works Depart-
ment among his friends, and has learnt much trom
them, as also from the numcrous disputes with Public
Worhs Dcpartment and other contractors regarding
which 1t has been s duty trom time to time to
advise It secmed to him a pity that he should retire
without putting ls views,—corrected, modified, and
enlarged by competent critics,—into a simple yct
connected shape tfor the benefit of others With the
approval of Goivernment, therefore, a draft Manual
was last year prepared, and, by hus respeetful advice,
circulated for examination at the hands of many able
officers They have responded cordially, with com-
ments of the greatest value  Want of space unfortu-
natcly necessitates the omission of some useful addi-
tions thus suggested It 15 felt that a compilation of
modcrate length, which officers may fairly be expect-
ed to rcad, 1s preferable to a more exhaustive treatise,
of which the mere bulk would largely defeat the
obpect  Shall, the Manuel 25 now 2s5u0d 25 & consader-
able advance on the compiler’s tentative draft The
amount of law originally quoted—particularly in the
case of the Lvidence Act—has heen cut down to the
uttermost, and, to a considerable extent, the legal
notes as well

Tor easy reference a full abstract of contents has
been prefixed to each chapter Chapter VIIY has been
minutely sub divided into numbered paragraphs * mar-
ginal analyses have been added throughout . and brief
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finte 1 of contents have been printed at the top of cach
sm[n To et wishes very generally expressed
hnpter IA hny been greatly enlarged, a brief glossary
al lepal terms Das heen added as Appendix L, and
lunmSu(mm of 1atin and I'rench exprescions quoted
nto griven at fort of the pages m which they occur
It v hopud that the blank leaves bound also by
tequest into Chapter VIII and IX as also into the
Appandiced and Index and At the end of Part I,
may provo uscful for notes
Lho abstiiet of Chapter VIII 1s meant solely for
the use of young oflicers when first joimng the Depart
ment who miy, without ny disrespect be presumed
to b dovd of practical expertence 1n legal matters
Lhe compiler docs not need to be reminded that many
oflivcrs e nothing worth mentionig to learn from
the Ml Ao one could posaably appreeiate more
than lim dt the dmirible manner 1 which some
vutduct thar business with contractors  Neverthe
I~ atas nwe the ks a tact that many of the most
Sus mitiles that e has wver come acro s were
v mtted v o haees of long ~tanding and good official



PREIACE TO THIL REVISED EDITION.

I\ prepanng the prosent edition the Reviser has
throughout maimntamncd the ongmal form of the
Manual. The Acts of the Legislature dealt with have
been brought up to date and the results of recent
rulings of Courts modifsing, or altering the law as
previously understood have been introduced.  'The
Reviser has in particular amplified the notes on Con-
sideration, Arbitration, the Rescission of Contracts
and the powers of Government servants to enter into
contracts Where, 1n a few instances, the Reviser has
considered himself justified 1n so doing, he has insert-
ed his opintons 1n place of tho-c of the Compiler. In
other nstances he has retained the opinion of the
Compiler and, at the same time, given his own. The
Appendices have been emarged by the inclusion of the
Statutory rules as to the making of contracts on
behalf of Government, the Panjab Civil Suit Rules
and the Indian Arbitration Act. The Reviser has
endeavoured to meet and deal with such difficultics
as have come to lus knowledge and trusts that he has
succeeded 1n making these matters better understood.

C.B. P,
Lanore

April, 1909.
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PART L.

INTRODUCTORY CHAPTER.

ABSTRACT OF THE CHAPTER

Object of the Manual 1s to furmsh executive officers With andis-
pensable {egul and other information 88 to contracts. -
N> attempt 1n 1t to convert officors into amateur lawyers - . L)
Tarreass of liwyers and consequent danger of chicanery enhanco the
nred of guidance . . » . . . . .
Manual bezins by 1niparting & small amount of law which ought to
Lo known to all, end then with ite aid explains other matters of
portance It then furnishes some forms thought neeful . 3

Legilrhipters anthac 01sv nor attractivy, buta general acq t
with them 18 indispensstle . . . . . . .

Part 11 of the Manusl consists of the full Acts from which extracts
arv quoted 1n Part I, for refercnce when pecessary  « . 4

3—4

The object aimed at in this Manual 15 to put to- Object of the
gether briefly and in a simple and compact form such Merus!
information, legal and other, as appears directly use-
ful, if not indispensable, to executive officers whose
duties require them to enter into of to administer
contracts on behalf of Government. No attempt is
made in it to render reference to the legal advisers of
Government unnecessary, when time admits of that
course, and the importance of the matter justifies it.
Nothing could be more inexpedient than to attempt
the conversion of executive officers into “ amateur
la\qurs.” It is, however, found in practice that legal why i1
suesticns arise daily in the matter of contracts which neoded.
must be decided on the spot by the officer immediately

D !
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concerned, and that 1n many 1nstances the interests or
Government suffer simply through ignorance of the
law applhicable to particular facts—agnorance for
which evecutive officers cannot at present be hefd
responsible, inasmuch as they recene no legal tran-
g and are not supplied with the means of acquiring
any legal Lnowledge 1n a concise, plain, ntelhgible
form There are, moreover, many non legal matters
associated with Public Works Department contracts
as to which general rules for observance, based on
experience, are undoubtedly required, but have never
yet been formulated It 15 hoped that this Manual
will to some extent fill the gap To try to make 1t
exhaustive would defeat the features chiefly studied
i 1t,—brevity and simplieity, but, so far as 1t goes,
officers may rest assured that 1t contains only what 1s
of practical use in ordinary administration

It would, of course, be out of place for executive
ofticers to attempt an elaborate study of the law  But
so much of the law as 1s here set forth should he
accessible to and understood by all, for, without hnow
ng the clementary propositions of the law of contract
and evidence and some provisions of the law of regis
tration, limitation, stamps, and so on, no person can
safely enter into contractual relations with another,
however honest and fair minded the latter may be
In these days, moreover, 1t 15 unfortunately notorious
that the large 1ncrease 1n the number of lawyers, and
the consequent anxiety of many of them to foment
disputes and litigation by which they live, have sup-
plied an additional reason for helping Government
officers 1n this hranch of their work = Not merely such
differences and misunderstandings as are due to
genuihe 1gnorance and mistake have to be prevented
11 15 also necessary to bear 1n mind that there 1s always
danger of wntentional chicanery on the contractor’s
part and to use every effort to frustrate 1t by a careful
selection of contractors, by the use of clear and well-
chosen linguage, by duly observing the requirements
of the Inw, by securing mndisputable proof of what 1s
agreed upon by cfficiently safegnarding that proof
for time of need, and so on It 1s the purpose of this

2
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Manual to further these objects in popular language
shich all ean readily comprehend, and n the shortest
space compatible with utility, by putting officers on
their guard agamst the commoner legal pitfalls into
which experience has shown that they are apt to
stumble 1n their dealings with contractors, and by an
attempt to classify and explain some other matters
specially worthy of attention 1n this conneiion

The most 1interesting and helpful arrangement srrangement
appears to be to commence by setting forth selected of contents
parts of certamn essential Acts of the Legislature, ex-
plaming generally the value of cach law quoted and
showing how 1t might come 1nto the actual every day
business of any executive officer, and then, having
familiarised the reader with so much, and only so
much, law as seems really necessary for the purpose
1n hand, to discuss m turn (an Chapter VIII) such
subjects as are of undoubted practical importance 1n
dealing with contractors

It will then remain to furmsh (in Chapter IX) a
few siumple forms not at present supplied to officers,
but valuable for ordinary use, such as notices of re
scisston of contracts and the hke These two chapters
are interleaved, 1n deference to a suggestion of the
Government of Bombay The Resolution of Govern
ment conferring on officers of Government powers to
execute contracts on behalf of the Secretary of State,
Statutory rules as to the making of contracts on behalf
of Government together with certain parts of the
Public Works Department Code relating to the same
subject the Punjab Civil Swmit Rules, a few extracts
from the Code of Civil Procedure concermng Govern-
ment sutts, the Indian Artration Act and a few of
the more generally useful of the prescribed Torms of
agreement arc appended to Part I as Appendices A,
B,C,D L, T and G respectively so that the Maunal
may be a fairly complete legal gwide to the powers and
duties of all executive officers competent to contract for
Government An Lighth Appendix, H, consists of a
short glossary of more or less legal and technical terms
used 1n the Manual and 1s furmshed by request The
above with an mndex completes Part T of the Manual

p2 3
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The appendices and index are also interleaved, and a
few blank sheets for notes are bound in at the end of
Part 1,

The legal Chapters II to VII of the Manual will
probably be found by most readers to be neither attras-
tive nor very easy to grasp; but a general acquaint-
ance with their contents is indispensable to a
thorough comprehension of Chapter VIII (for this
reason designedly placed last), consisting of practical
suggestions which the compiler has done his very best
to express simply, clearly, and in a fairly readable
way also to intelligent use of the forms provided in
Chapter IX. It is by no means necessary that officers
should thoroughly acquire and absorb all the law
quoted in Chapters II to VII. If they will only study
them sufficiently to master the contents and the
arrangement of them generally, they can-thereafter
refer to them for guidance as particular points arise._
The “ second kind of knowledge "—to know where to
find information when wanted—is all that it is neces-
sary to secure as regards these chapters. An abstract
of contents is prefixed to each chapter, with references
to pages of Chapters II—VII, and to paragraphs of
Chapter VIII It is hoped that this device will prove
useful. The above concludes Part I of the Manual.

It is further proposed to supply the offices of all
’ T Acts of

so that
portions
" in one

“

volume, constitute Part 1T of the Manual.
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CHAPTER II.

THE INDIAN LVIDENCE ACT, I OF 1872

ABSTRACT OF THE CHAPTER,

Portions of the Fridence Act troduced because a sound hnowledge
of sts lending provisions 1s cssenlml to every !!agu of an cffcer 8
proceedinge a3 to contracts . .

The three nam  pnnciples cmboded 1 the Act are 1) that all
relovant facts shot 1l be weiglod (2) that only relavant f cts
should bo admitted s proof (3 that as to all facts adnntted as
proof the best evidence shauld be secured

ParrIorTnr Act  RELEvaNCY O FicTd

Definttsons of impottant terrs soction 3—
Fuct
Televant.
Tacts in 1ssue
Fridence
Proved,
Dusproved
Notproved .
Noteon®factand  proved” . .. .
Note on sections 5—16 of the Act . . -

Of what faets onidenco may Le given secticns 5,6 7 8 9 11 12
14 15 16

Noto npon admissons
Definttion of  admiseton *

Persons whose adit nions nra relevant sections 18 19 20
Eztent of relesancy «f admissions sections 21 22 23
Natranponsecttm® « ~ . A

Cuses 10 which certain vnsworn statements of relevant. facts by rer

sons wh cannot be called as wilnesses are provable  section 32
clauses (2) (3)

Note npon section 32

Casen 1 which certan vnsworn statements mode under tpctllll ar
cumatances aro provable sectiona 34 % %%~

(13 entries 1n books of account soction 34

(2) entries 1o publie kecords made i performance of offic al
duty section %»

! {3) entrics in certaln raps charts, and plans section 36 o

Pace
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Pace
Notes upon seet ons 34—138 of the Act 1 2t
Howm ch of a statement 1s to be proved sectn 39 1
Note upon soct an 30 )
Mait rs ve pectng  vheh the op nons of experta are provable
fo t ong 45 46 i
Pe sons whose expert opn o 13 provable sect ons 47 48 ke
Grounds of expert op n on when provable =ect on 51 12
Note on sect ons 41—51 D
Psar ITor e Aot O I'roor
Facts wh ch reed not be proved scct on 56 23
Note on sect on 58 [
Tacts adm tted by the part es need not bo proved sect on 58 3
Note on sect on 58 B
Oforaler drmte what facts may be proved orally e t on 59 o4
0 ul evidenco must be d rect eXcept as o the op # ona of experts
and as to proof of maters. Lobjects  sect on GO i
Noteon oral ev donca 12
Ofdoc menturyey dence what facts may be proved by s ch evidence
| sertonOl 1%
Document ry evidence must bs prwary except as spec ally pro
v ded in the Act sect ons Gf and 64 %
Defin t on of primary ev dence sect on 62 b
Defin t onof secondary ewidence sect on 63 3
Cases nwhich se ondary evidenco may beg ven sect on 65 75~20
Rules as to service of not o to produce the document of whehit
9 des red to offer sorundary evidonce and i what ¢ ses such
not co s needless sect on 66 o5
Notes on eeot ona 59— 2709
Of pdlic do wments  what are such and what are pr vate docu
ments sect ons 74 75 29
Of the rioht of nd v duals toobtan cort fied cop es of publ ¢ docu
menta sect on 76 b
Such cop e3 ate adm ss blb as proof of the or g ndl  sect on 77 W
Notes on sect on 76 0930
Of pres mpt ons as to documents  maps or plans made by suthor ty
of Governn ent soct on 83 30
Notes on sect on 83 31
Of the exl siom of oral by documentary ¢ndence  what proof alone
1s ad n ss ble (1) to prove the ter s of a co tract red ced to
wrtng (2) tocontrad et vary add to or subt act therefrom
sect ops 91 92 3133
Note nsect on 8l 32
Notes on sect on 97 3135
In what ¢ reumstances ovidence 1s_adm ss ble to explam latent
ambg tes azectons95 96 97 98 35

Nots fect ons ?
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Pasr 1L oz THE ACT 0¥ PRODUTCTION AND FFFECT OF

VIDFNCE
Tace
Trhat facts the Court may presums to be true : section 114 30
* estoppels, * of which no person s per.
mitted to dispute the truth : section 115 . . 1]
Noteonsection 115 . . . . . . P 36—38
O} watnesses : privileged commumications « sections 123, 124, 129 , 38
Notes on these sections . . . . 38—10
Of the corroboration of a witness by proof of former statements by
Tum - section 157 P 40
Noteonthissection . . . . . 11
Of proof of matters m connection with a statement relevant under
section 32 or 33 section 158 . . . i
Noteonseetionlss . . . . . ib
Of refre<hing the memory of a witness . sections 159, 160 41—42
Notes on these sections. . . . . . . 42—43
Of the proper procedure on receipt of summons to produce a docu
ment section 162 . . . . 43
Note on thigsection . . b

No justification for the intreduction of portions
of this Act into the present Manual is required. A
sound knowledge of the leading provisions of the Law
of Evidence should form part of the education of
every man and woman. In the investigation of atl
disputed facts the rules of evidence are wisely follow-
ed or foolishly disregarded by the individual con-
cerned, although he may never have even heard of the
term, much less studied the subject. At every stage
of an executive officer’s proceedings concerning con-
tracts, some principles of evidence must apply to his
action. His enquiries prior to the selection of a con-
tractor, his procedure 1n framing the contract, the
steps taken by him 1in the course and on the comple-
“won of i, wnd s whole prepuration of a wse for
legal advice, are all dependent for their correctness,
appositeness, and completeness on his intelligently
vnderstanding the relevancy and irrelevancy of facts,

a&ld knowing how relevant facts ought to be establish-
<d,

Portlons of
the Act why
1ntroduced.

There is no branch of the law more worthy of Low of Evi
popular respect than the Law of Evidence. It has jreoseecis

1;

y worthy of

certainly not, yet been brovght to perfection; but as it popular ro
now stands, it is pervaded by common sense through- "

7
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out, enlightened by judicial experience, and founded
upon what a great writer has justly called “ the philos-
ophy of common life” Some substantive laws—eg,
the English Marriage Law—are open to challenge 15
one sided and made by one class for 1ts own benefit at
the expense of another The Law of Evidence, how-
ever, 1s free from any such reproach, its particviar
provisions may be wise or unwise, but at least they are
wholly 1mpartial, and rest exclusively on abstract con
siderations which the wisest and most experienced
judicial mands of our time deem conclusive 1n their
favour

Although these provisions, when carefully cons:
dered, will for the most part be seen to be expedient,
their expediency 1s by no means obvious at first sight
Study of the Law of Evidence 1s very sumilar to that
of formal and inductive Logic In ordinary cases
people who do not even know what the term

syllogism’ means may reason with correctness But
1t 1s plainly of value to every reasoner to understand
the reasoning process,—to perceive definitely and to
have the means of concisely demonstrating why one
conclusion 15 sound and another is fallacious The
rules of Logic, inductive and deductive, furmsh the
requisite knowledge Ixactly in the same way, a
clear comprehension of the abstract prineiples and the
rules of evidence will afford invaluable help in the
investigation and disposal of all those questions of

fact which present themselves for decision mn every-
day hife

In order to reach a safe conclusion on any ques-
tion of fact, three main princples of investigation
must be observed (1) that all facts which really are
relevant shall so far as possible be ascertained and
given their due weight, (2) that no facts not really
relevant shall be allowed any weight, and (3) that 1
respeet of every fact deemed relevant, the best possible
form of proof available shall be secured Now, the
science of applying these three principles 1n the best
and wisest way 15 embodied 1n the Law of Evidence
No vindication of the first principle 15 required  As

to the second expertence shows that clear and strin-
8
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gent rules are necessary to heep the human mind to
the point  * Tho-c systems ” (says Mr Justice Field),
“which, lihe the Yrench, dispense with all rules of
evidence obtain no other result from the want of them
than floods of 1rreley ant gossip and collateral questions
sufhicient to confuse the strongest head and distract
the most attentive nund”  Again (remarhs the same
learned author), “ a necessary consequence of the intro-
duction of collateral and irrelevant questions 1s to
prolong and extend the proceedings to an inconvenient
and u-eless cxtent These evils are wholly pre-
vented, or to a great extent obviated, by proper rules
of evidence” The third principle needs no comment

The “relevancy of facts” and “the sort of evi-
dence by which particular facts ought to be proved”
are, then, the two great points dealt with by the Law
of Dsidence, and all 1ts provisions, down to the
smallest detail, ultimately fall under one or other of
these two heads The great practical valne of gene-
ral rules which materially help a person to reach a
correct conclusion on disputed questions of fact, and
with the least practicable effort and delay, must be
evident to all

Part T of the Act deals with the relevancy of fummeryot
facts, 7.¢, 1t enumerates those facts which are alone
admissible as evidence  The rest of the Act, which 1s
subdivided 1nto Parts II and IIT, deals in Part 1T
with proof (namely, the particular form of evidence
required 1f any, to establish particular facts), and 1n
Part IIT 1t furmshes certain defimte rules as to the
production and efiect of evidence.

Only so much of the above provisions as Seems
directly serviceable to an evecutive officer w21l now be
reproduced Part ITI will be almost entirely omitted
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out, enlightened by judicial experience, and founded
upon what a great writer has justly called * the philos
ophy of common hfe” Some substantive laws—e g,
the English Marriage Law—are open to challenge 15
one sided and made by one class for its own benefit at
the expense of another The Law of Lvidence, how-
ever, 15 free from any such reproach, its partievlar
provisions may be wise or unwise, but at least they are
wholly impartial, and rest exclusively on abstract con-
siderations which the wisest and most experienced
judicral minds of our time deem conclusive 1n their
favour
Although these provisions, when carefully consi-
dered, will for the most part be seen to be expedient,
therr expediency 1s by no means obvious at first sight
Study ot the Law of Evidence 1s very stmlar to that
of formal and inductive Logic In ordinary cases
people who do not even know what the term
syllogism’ means may reason with correctness But
1t 15 plainly of value to every reasoner to understand
the reasoming process,—to perceive definitely and to
have the means of concisely demonstrating why one
conclusion 1s sound and another 1s fallacious The
rules of Logic, inductive and deductive, furmsh the
requisite knowledge Lxactly in the same way, a
clear comprehension of the abstract principles and the
rules of evidence will afford invaluable help i the
vestigation and disposal of all those questions of

fact which present themselves for decision 1n every-
day Iife

In order to reach a safe conclusion on any ques-
tion of faet, three mamn principles of 1investigation
mast be observed (1} that all facts which really are
relevant shall so far as possible be ascertained and
given their due weight, (2) that no facts not really
relevant shall be allowed any weight, and (3) that 1n
respect of every fact deemed relevant, the best possible
form of proof available shall be secured Now, the
science of applying these three principles in the best
and wisest way is embodied 1n the Law of Evidence
No vindication of the first principle 1s required As
to the second, experience shows that clear and strin-

8
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gent rules arc necessary to heep the human mind to
the pont Those systems ” (says Mr Justice Field),
“ which, Iike the Irunch, dispense with all rules of
evidence obtain no other result from the want of them
than floods of 1rrelevant gossip and collateral questions
sufhicient to confuse the strongest head and distract
the most attentive nund”  Again (remarhs the same
learned author), “ a necessary consequence of the intro-
duction of collateral and 1rrelevant questions 1s to
prolong and extend the proceedings to an mconventent
and u-eless extent”  © These evils are wholly pre-
vented, or to a great extent obviated, by proper rules
of ciidence” The third principle nceds no comment.

The “relevancy of facts” and “the sort of evi-
dence by which particular facts ought to be proved ”
are, then, the two great points dealt with by the Law
of Evidence, and all 1its provisions, down to the
smallest detail, ultimately fall under one or other of
these two heads The great practical value of gene-
ral rules which materially help a person to reach a
correct conclusion on disputed questions of fact, and
with the least practicable effort and delay, must be
evident to all.

Part I of the Act deals with the relevancy of Summerye
facts, i.e, it enumerates those facts which are alone
admissible as evidence The rest of the Act, which is
subdivided into Parts II and III, deals in Part I
with proof (namely, the particular form of evidence
required, if any, to establish particular facts), and in
Part ITI it furnishes certain definite rules as to the
production and effect of evidence."

Only so much of the above provisions as seems
directly serviceable to an executive officer will now be
reproduced Part IIT will be almost entirely omitted.
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PART 1 OF THE ACT
Rerevancy oF FacTs

PRCLIMINARY Y

3 “Fact means and wmcludes—
(1) any thing, state of things, or relation of things,
capable of bemng perceived by the senses,

(2) any mental condition of which any person 15 con
sC10U8

One fact 18 8a1d to be relevant to another when the one
1s connected with the other 1 any of the ways referred to
the provisions of this Act relating to the relevancy of facts

The expression  facts 1n 1ssue’’ means and 1ncludes—

any fact from which, either by itself or 1n connection
with other facts the existence, non existence, nature or extent
of any rght lLiability or disabihity asserted or denied 1n any
swit or proceeding necessarily follows

rvidence” means and mcludes—

(1) all statements which the Court permuts or requires
to be made before 1t by witnesses 1n relation to
matters of f1ct under mgmry
such statements are called oral evidence

(?) all documents produced for the inspection of the
Court

such documents are called documentary evidence

A fact 13 snd to be proved when, after considering the
matter before 1t, the Court either believes 1t to exist, or cop
siders 1ts existence so probable that a prudent man ought,
under the circumstances of the particular case, to act upon the
supposition that 1t exists

A fact 15 sa1d to be disproved when, after considering
shas maddoms nfors ', e Sy wiler téieves Yh 16 foes oo
eust, or considers 1a non existence so probable that a prudent
man ought under the circumstances of the particular case, to
act upon the supposition that 1t does not exist

A fact 33 sa1d not to be proved when 1t 13 nerther proved
nor disproved

NotTe —~A recent swit against Government, which
may henceforth be referred to as “the collision case,”
affords a good example of the necessity to clearly
understand what the term ‘fact’ includes The
plamntiff claimed damages on the basis that mn a certain

10
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collision he suffered orgamic injury of the spine  Tlus
was an assertion of a fact Now, lus assertion did
not prove the fact  But 1t 1s proved that the plaintff
at the time of the collision did say certain words to
the same effect  This 1s another, and a very material
fact, quite distinct from the question whether those
words were true or false Were the fact (1f hnown)
of this speech having been made at the time omitted
1 stating a case for legal opinion, the omission would
be a serious one, and 1t actually was omitted from the
case as stated by the rulway

Prored Absolute  certainty amounting  to The correct
demonstration,” says a writer, “1s seldom to be had 1n Tacan g of
the affairs of hife, and we are frequently obliged to vroved *
act on degrees of probability which fall very short of
1t indeed  Practical good sense and prudence consist
mainly in judging aright whether 1n each particular
case the degree of probability 1s so high as to justafy
one 1n regarding 1t as certanty and acting according-
Ty * The present scction lays down a sensible test for
all eases alike, 1n Court or out of Court, official or_
private

OF THE RELLEVANCY OF FACTS

Nore—The question whether to burden this Reasons tor
Manual with the whole or parts of sections 5—16 or ;:‘,33“,;;‘;:5
not 1s a difficult one  After much consideration 1t has t ons 516
been decided to do so, omitting some of the less com
monly useful parts  Their 1illustrations have been
left out entirely These, ke many others, can (and
ought to be) studied in the Act 1tself These sections
are not eisy to grasp, but they are of inestimable
valwe, they are the backbuine of the entire law  To
know exactly the true limits of the relevancy of facts
15 one of the most valuable intellectual acquisitions
which any person can make Persons unacquainted
with the logical limits of relevancy labour under grave
disadvantage 1n endeavouring to investigate disputed
facts, or to state for legal opinion a case 1n which such
facts are wvolved Nothing 1s more painfully com-
mon than to discover, sometimes too late, that eminent
Iy mater:al facts have been omtted by officers through
ignorance on this subject when consulting their legal

1u
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advisers, and 1t 15 also too often found that from the
same cause evidence of great umportance to Government
1nterests has been allowed to perish  In a case which
ran for years a tortuous course 1n the civil courts, the
claim could have been summarily demolished by the
mere production of certain departmental daily regis-
ters But unfortunately, notwithstanding the fact
that a dispute was notoriously imminent, these regis-
ters were destroyed 1n servile obedience to depart
mental rule, and proof, expressly declared relevant by
section 35 of the Act, was lost There 1s no end to
the concrete exataples of this description which could
be given but they would be superfluous The prin-
ciple which will be most safely followed by executive
officers 1s this when wn doubt, preserve the evidence,
and mention 1t wn stating o case Irrelevant facts
can easily be cut out, but relevant evidence once
destroyed, or not brought to the knowledge of a legal
adviser, 15 clear loss It 1s not suggested that officers
should attempt to commit these difficult sections te
memory It will be quite sufficient to read carefully
through them, 50 as to gamn a sound general idea of
‘relevancy of facts’ Thereafter, these provisions can
always be looked up when gmdance 1s needed

5 Lvidence moy be given 1 any swit or proceeding of the
existence or non existence of every fact in 1ssue and of such
other facts as are hereinafter declared to be relevant, and of
no others

Ezplanation —This section shall not enable any person to
give evidence of a fact which be 13 dis ntitled to prove by any
provision of the law for the time being m force relating to
Civil Procedure

6 Facts whach, though not 1n 1ssue, are so connected wath
2 fact m 1ssue as to form part of the same transaction are
relevant whether they occurred at the same time and place or
at different times and vlaces

7 Facts which are the occasion, cause or effect, immediate
or otherwise, of relevant facts or facts 1n 1ssue, or which con
stitute the state of things under which they happened, or
which afforded an opportunity for their occurrence or trans-
action, are relevant

\ 8 Axnv fact 18 relevant which shows or comstitutes
motive or preparation for any fact m 1ssue or relevant fact
12
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9 kacts necessan to explam or mntroduce a fact m 1ssue Factsneces

or relevant fict, or which sup]lorl or rebut an infcrence sug S €0
planer n

gested by a fact 1n 1ssue or relevant fict, or wlich establish (roduce rele
the 1dentity of anvthing or person whose identaty 15 relesant vantfacts
or fix the time or place at which anv fact m 1ssue or relevant
fact happened, or which show the relation of pirties by whom
any such fact was transacted, are relesant 1n so far as they
are necessary for that purpose—

11 Facts not otherwice relevant are relevant— When facts

not otherwise
(1) 1f they are inconsistent with any fact 1n 1ssuo or relevant be

relevant fact, come rele

vant

(2) if be themselses or 1n connection with other facts
they mahe the evistence or non existence of uny
fact 1n 1ssue or relevant fact hughly probable or
1mprobable

12 In suiisin which damages are clammed, any fict which Insut for
will enable the Court to determune the amount of domages ?ﬂ':‘":!e‘d
which ought to be awarded 1s relevant torenable 8

Court tade
term ne

. amount gre
relevant

14 Facts showing the existence of any state of mind, Fuets ‘h"’“
such as intention, hnowledge, good fath, negligence, rashness J&imewg "
all will or good will towards any particular person, or showing m nd or of
the existence of any state of body or bodily feeling, are rele l"“}y or bod:
vant when the existence of any such state of mind or body or 7 eching
bodily feeling 18 1n 1s5u¢ or relevant

Ezplanation 1 —A fact relevant as showing the existence
of a relevant state of mind must show that the state of mind
exasts, not generally, but i reference to the particular matter
an question

16 When there 1s & question whether an act was accid Facts bear ng
-ental or intentional, or done with a particular knowledge or on quest on
mtention, the fact that such aet formed part of o series of ::‘:':cf;“t
similar occurrences 1 each of which the person donp the .

o < < p al or inten
-act was concerned 1s relevant tional

16 When there 15 o question whether a particular act Wwas Ty stence of
-done, the existeuce of nny course of business, according to covrse of
~which 1t naturally would have been done, 1s o relevant fact ~ bus ness

when rele
vant
Admissions

Before quoting the sections dealing with admis- 1. muts of the
swoms, 1t may be well to say a few words concerning relevancy of
them Admissions are merely a particular class of
facts, not always or in all circumstances relevant, and
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therefore a class requiring exceptional explanation
To be relevant, the admission must be made (1) by one
of certain persons, and also (2) in certamn circum-
stances, otherwise 1t 15 1nadmssible in evidence
Here, as elsewhere, the law rests on common sense,
refined and aided by judicial experience  Sections
18—20 enumerate the persons whose admissions can
be relevant sections 21—23 describe the exfent to
which alone this relevancy 1s recogmsed Admissions
are not conclusive proof of the matters admitted (sec
tion 31) for example, 1f a tradesman sends a stamp-
ed and receipted bill, 1t 1s an admission of payment,
but he may prove that he never received the money
It 1s only when an admission amounts to an ‘ estoppel”
which will be explained further on, that 1t 15 conclu-
sive

17 An admssion 13 a statement, oral or documentary,
which suggests any infercnce as to any fact m 1ssue or rele
vant fact, and which 1 made by any of the persons, and under
the cir nces heremafter \ d

18 Statements made by a party to the proceeding, or by

- a1 agent to any such party, whom the Court regards, under

the circumstances of the case as expressly or impliedly
authorised by bim to make them, are admissions
Statements made by parties to smts, sming or sued 1n a
representatrve character, are not admissions, unless they were
made while the party making them held that character
Statements made by—

(1) persons who have any proprietary or peeunary 1n
terest 1 the subject matter of the proceeding,
and who make the statement mn their character
of persons so mterested, or

(%) persons from whom the parties to the smt have de
x-w:d their interest 1 the subjeet matier of the
sut,

nre admissions, 1f they are made during the continuance of the
mterest of the persons making the statements

19 Statements made by persons whose position or hability
1t 13 necessary to prove as agamst any partv to the suit are
admissions if such statements would be relevant as aganst
such persons 1n relation to such posttion or hnbility m a smt

agamst party brought by or agamst them, and 1if they are ‘made whilst the

tosn

person mahing them oceupies such position or 1s subject to
such habihity

4



EVIDINCE ACT PART I RELEVANCY OF FACTS |
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20 Statements made by persons to whom o party to the gdm ssions
smit has expressly referred for information i reference to o ¥ Fo

expressly
matter 1n dispute are admissions referred to by
party tosu t

Hlustration

The que<tion 1s whether a horee sold by 4 to B 1s sound

A zays to B— Go and ash € C knows all about it € s statement 1s an
admession.

21 Admissions are relevant and may be proved as against ,T‘:!q::“d
the person who males them, or lus representative in interest, ygnpst
Lut thev cannot be proved by or on behalf of the person who persons mak
mahes them or by his representativo m 1ntercst, except 1n the |°8 'bf: sad
following cases — . ey behalt

(1) An admission may be proved by or on behalf of the
person making 1t when 1t 1¢ of such a nature that, 1f the person
maling 1t were dead, 1t would be relevant as between third
persons under section 32

(2) An admission may be proved by or on behalf of the
person mahing 1t when 1t consists of o statement of the exist-
ence of any state of mind or body, relevant or in 1ssue, made
at or about the time when such state of mind or body existed,
and 1s_sccompanied by conduct rendering its falsehood 1m
probable

(3) An admission may be proved by or on behalf of the
son making 1t if 1t 1s relevant otherwise than as an admission

22 Oral ad as to the tents of a d t are When oral
not relevant, unless and until the party proposing to prove ;‘d’”’t‘e";i
them shows that he 1s entitled to give secondary evidence of of dueumenta
the contents of such document under the rules hereinafter are relevant

contained, or unless the genuineness of a document produced
1« 1n question

3

23 In civil cases no admission 18 relevant 1f it 18 made Admv’:l"‘m’
either upon an express condition that evidence of 1t 15 not to hereele
he given, or under circumstances from which the Court can vant
i b e putiues wped apdlier Wb vvdewe vt
should not be given

Ezplanation —Nothing 1 this section shall be taken to
exempt any barrister, pleader, attorney or vakil from giving

evidence of any matter of which he may be compelled to give
evidence under section 126

Nortes —1 The object of section 23 1s clear 1f Objectof
overtures between persons likely to go to law were not if,f"f','.:dg
privileged from disclosure, no person could safely make and illus
an offer of compromise It 1s, however, ‘to the mn ™

terest of the State that litigatton should cease,” and
16
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pacific proposals of this kind are therefore declared
madmssible 1n evidence  Officers should very care-
fully bear this section 1n mund  Much stress was un-
scrupulously laid upon the fact that after the acci-
dent out of which ‘ the collision case’ arose, the Mana-
ger of the Railway sent his Trathc Superintendent to
call on the person said to have been hurt and to
enquire after his health Of course this mere act of
courtesy was not intended by the Manager to 1mply
any admssion of liability, but 1f that officer had taken
the precaution to inform the passenger 1n writing
that his inquiries were “without prejudice,” this
would have saved the defence an infinity of trouble *
It will be noticed that wrz¢ten 1ntimation 1s advocated
Speoal valus There 15 no more excellent maxim or one which will
O ieritien . bear more frequent repetition than that embodied 1n
¢ ons the words “ voz emissa volat, litera scripta manet 't
As a matter of fact, what passed at the mterview 1n
question became the subject of some extremely hard
swearing  The only safe course, where an 1mportant
communication has to be made, and especially to a
person suspected of unfair dealing, 1s to make 1t 1n
writing, retaimng a copy The fact, the date, and
the exact terms of the communication can be proved
with case and beyond controversy, while an oral one
may be denied altogether, or may be materially per
verted or falsely attributed to another date Al these
devices were attempted 1n ‘the collision case’
All corre 2 Not merely offers of compromise, but all corre-
fggl‘:ie;;:! (. Spondence whatever with {Jersons preferring claims
patyshomd  against Government, or likely to do so, should be head-
beguarded o “without prejudice” By this precaution state-
ments hiable otherwise to be proved as admissions are
protected and departmental officers can correspond
freely with the opposite party without fear of weaken-
g the legal position of their employer {

Statements by persons who cannot be called as 10itnesses

Cases 32 Statements, written or verbal of relevant facts made
whiobatate DY 8 person who 18 dead or whe cannot be found or who has
ment of rele *See Chapter IX, Form No 1

+ & The uttered word flies away the wnitten letter rema ns '
2 See rule 3 Civil Smt Rules Appendix D

16
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become neapable of giving evidence, or whose attendance vant fact by
caunot be procured without an amount of delay or expense EE:%::JO
which, under the eircumstances of the case, appears to the unnot bo
Court unreasonable, are themselves relevant facts 1 the fol- found ete
lowing cases — 18 relevant 3
(2) When the statement was made by such person 1n the wieniis
ordinary course of business and n particular when 1t consists made ol
of any entry or memorandum made by lum in books Lept 1 ;ﬁ‘l‘!‘:z,
the ordipary course of business, or in the discharge of pro
fessional dutv, or of an achnowledgment wnitten or signed by
him of the recerpt of money, goods, sccurities or property of
snv hind, or of n document used in commerce written or
eigned by him, or of tho date of a letter or other document
usually dated, written or signed by him
(3) YWhen the statement 13 ngainst the pecuniary or nro- oraganst
prietary interest of the person maoking 1t, or when, 1f true, nterestol
1t would expose hum or would have exposed him to o erimmal =857
prosecution or to a surt for damages

Norte —The general rule of evidence 15 that the Whysueh
best possible kind of proof available must be produced statements.
As regards the truth of statements (as distinguished swom furo
from the mere fact of the statement having been made), 2émtted in
the best evidence would be the sworn testimony of
those who made them, duly subjected to cross
examnation But when 1t happens that the maker
of the statement cannot be called as a witness, ihe
question arises whether his statement may be other
wise proved to have been made, and, 1f so, 1n what
circumstances 1t may 1tself be accepted as evidence of
1ts truth although not made on oath or under cross
examination Section 32 enumerates those circum
stances, and it must be remembered that the state
ment 15 never per se* admissible 1f the maker can be
conventently called as a witness, unless 1t also falls
within the category of certain statements ‘ made under
spectal arcumstances,’ which are dealt with in sec
tions 34—38

. A study of the quoted parts of this highly 1mpor Explsnat o
tant section 32 will show that the principle under oftterma
Iying 1t 15 that there 1s abstract probability specially iy ag the rule.
1n favour of the truth of the statement Grave incon
ventence would result if the particular statements 1n

*  Instself

£ 17
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question were not expressly admitted 1n evidence A
case of great magmitude recently occurred in which
a large series of bills submitted by a contractor were
dealt with 1n detail by an officer conversant with the
matter, and carefully noted on by him, 1n the dis-
charge of his professional duty The officer soon
afterwards died, and 1t became highly important to
prove the relevant facts moted by him The matter
went to arbitration, and the compiler of this Manual,
who happened to be consulted at the last moment, was
able to fortify the officer acting for Government with
& reference to sub section (2), which rendered the state-
ments 1n question relevant facts, and, as such, admis-

Prcted . Sible 1n evidence  Knowledge on the part of officers

Enowkdgeto that, 1n the event of their mot being producible as

officers witnesses, the entries of relevant facts in their note
books, or on bills or other documents, made in the
ordimary course of business may prove extremely valu
able, will, 1t 15 hoped, strongly encourage them to fol
low the practice of making such entries And these
entries have another use Under certain restrictions,
an officer called as a witness may “refresh his
memory’ by referring to such memoranda  This will
be explained further on under section 159 of the Act
These notes may thus afford great protection to the
officer limself

.
Statements made under special circumstances

Iniresn 34 Intries m books of account regularly kept in the

:’:::: “’v{,‘:: course of business are relevant whenever they refer to a matter

relevant 1to which the Court has to enquire but such statements shall
not alone be sufficient evadence to charge any person with
‘nibinty

INustration

4 sues B for Bs 1000 and shows entries 1n h s acconnt books showing B
to be mdebted to him to this amount The entres are relovant but are not
suffcrent without other evidence to prove the debt

Relevancy of 35 An entry in any public or other officin} book, register
“gl" “ccm_d or record, stating a fact 1n 1ssue or relevant fact, and made
P de mper by a public servant n the discharge of his offieal duty, or oy
formanceof any other pomson in performance of a duty specially enjomed
duty 18
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by the law of the country :n which such book, register or record
15 hept, 1s 1tself a relevant fact

36 Statements of facts 1n 1ssue, or relevant facts made 1n Relevancy of
pubhished maps or charts generally offered for publie sale, or “mm}'lmum
10 maps or plans made under the authonty of Government ag i, T
to matters usually represented or stated in such maps, charts
or plans, are’themselves relevant facts

Nores 1 —Statements made under the special c1r- tatements
cumstances described 1n sections 34—38 are alwaps tdeise .
admussible, even though the persons who made thein adn ssble
can be and are called as witnesses. It 1s therefore 7 *
most mmportant that all officers should grasp the fact
that the special entries 1n question have an indepen-
dent value of their own and should wnvariably be men-
tioned n preparing a case for opinion  They should
likewise recene their due weight when an ofhicer has
to come to a conclusion 1n 2 case for himself

2 The provisions of section 35 may overlap those Statements
of section 32, sub section (2), 1, an entry may be i aa
admissible under both of these sections A consider @ sble
able number of lughly rclevant entries of this kind
were discovered to exist when the defence 1n the heavy
claim crted as ‘ the collision case’ was being prepared
Not one of these entries was brought to notice by the
departmental officers concerned One critic of the draft
Manual cites an excellent instance of a fraudulent
addition to 2 rate, entered 1n figures only in the agree

ment which was defeated by a note relevant under
section 35

3 Tlus place 15 as good as any other for pointing Vestimport
out the great importance of safely guarding document ;"Z‘;‘,,";;"({f,
ary evidence not merely against accidental loss or ¢ mentary
mjury, but lso against theft, forgery, and other erp °" %
minal acts In 2 case where goods were consigned,
according to the goods forwarding note, to Burdwan
by a mistake of the sender’s agent who ought to have
entered TWadhwan, means were resorted to on the mis
take being discovered by the sender, to abstract the
forwarding note from the book 1nto which 1t had been
pasted and then a claim for damages for alleged mis
sending was holdly advanced aganst the raulway
In this particular 1nstance the entry did not fall under

z2 19
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section 35, but was an “admission” of great value.
The principle, however, 15 equally applicable to offi-
cial entries, and to all documentary evidence whatever.
Another case could be cited where the office of an
executive engineer was dishonestly plundered of
several original letters from a contractor, fatal to the
claim subsequently set up by him  The very first step
to be taken on the smallest wndication of possible con-
troversy 1s to place all documentary and other tangible
emdence 1 safe heeping  Indeed, as the above quoted
rallway case 1ndicates, registers or other documents
embodying the terms of contracts, or proving facts
material 1n connexion with them, should be protected
from the outset against the possibility of foul play.
There 15 excellent reason to believe that even some
judieial records which contained documents 1njurious
to the plaintaff m a recent false claim of great magni~
tude were dishonestly stripped by an unknown agent.
of the plaintiff, and valuable evadence for the defence
was thus made away with In another instance, a
whole series of erasures and fabrications of evidence
i official registers was effected by a dishonest com
missariat agent prior to his detection had the books
been securely guarded at all times, these alterations
could not have been made It 1s needless to multiply
examples 1n support of the proposition that all docu~
mentary and other tangible evidence should be care
fully guarded agamnst rascality as well as against
acerdental loss This point 1s agam touched upon
elsewhere

A good many officers have expressed concurrence
with the above paragraph none dissent from it Tt
15 suggested that, so far as possible, executive
engineers should Leep very valuable documents, such
as deeds of agreement 1n their iron cash chests that
they should see that the doors and locks of record
presses are 1n good order, invariably retaining the
Leys 1 their own possession that they should keep
up a full and regular list of papers in their charge,
in therr offimal note book and 1t has also been well
ohserved that a fuller resort to registration, and to
the use of copying presees would largely enhance the

L0
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sccurity of valuable documentary evidence It may
be added that, in the case of exceptionally important
communications recenved from contractors, 1t would
be a valuable precaution to have them at once copied
1nto a special register  In the event of the originals
being lost or made away with, therr contents could be
proved by the secondary evidence thus sccured (see
section 63 (3) and <ection 65 (c) of this Act, infra)
The matter ‘1s of sufficient importance to call for
authoritative orders by Government

How much of a statement 1s to be proved

39 When any statement of which evidence 1s given forms Whaten

art of a longer statement, or of a conversation or part of an di‘f:;;:
isolated document, or 1s contaned 1n 4 document which forms Satement.
part of a book, or of a connected series of letters or papers, torms part
evidence shall be given of so much and no more of the state ‘:‘"‘"‘d"“
ment, conversation, document, book or series of letters or mear taan
papers as the Court considers necessary 1n that particular case or series of
to the full understanding of the nature and effect of the state lettersor
ment, and of the circumstances under which 1t was made papers

Nore —It 15 necessary to understand the law as The comect
enacted 1n this section, 1n order to hnow how much of i
& book or of a scries of letters should be deemed rele
vant 1n preparing a case for opinion  Both extremes,

—the omission of material passages and unduly cum
bering the case with irrelevant matter—are to be
avoided, but especially the former

Opinions of third persons when relerant

45 When the Court has to form an opinion upon a pomt
of foreign law, or of science or art, or as to :dentity of hand
writing, or finger 1mpressions, the opimons upon that pont of
persons specially skilled 1n such foreign law, science or art or
in questions as to wdentity of handwriting, or finger 1mpres
stons, are relevant facts

Buch persons are called experts

The opnfons of experts on the question whether the two Op nions of
documents were wnitten by the same person or by different exrerts
persons are relevant

46 Tacts not otherwise relevaut are relevant 1f they sup Facts bearing
port or sre imconsistent with the opinions of experts, when upon opinions
such opinions are relevant of experts

21
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Opinton as 47 When the Court has to form an opinton as to the per-
tohandwrit  son by whom any document was written or signed, the opimon
wgwhen  of any person acquainted with the handwniting of the person:
relevant by whom 1t 15 supposed to be wrtten or sgned that 1t was or
was not written or signed by that person 1s a relevant fact
Explanation—A. person 1s saxd to be acquainted with the
handwriting of another person when he has seen that person
write or when he has received documents purportmg to be
written by that person m answer to documents written by him-
self or under his authonty and addressed to that person, or
when 1n the ordinary course of business, documents purport~
mg to be wniten by that person have been habitually sub-~
mitted to him
Opinion ss to 48 When the Court has to form an opinion as to the
exstenceof  oxistence of any general custom or might, the opinions as tor
TEMOIC  ihe existence of such custom or Tight of persons who would
relevant be Iikely to know of 1ts existence 1f 1t existed are relevant
Ezplanation —The expression ‘ general custom or right ™
includes customs or rights common to any considerable class off
persons

Illustration
The right of the willagers of a particular village to use the water of a
particular well 18 a general Tight, within the meamng of ths gection
Grounds of 51 Whenever the opimion of any living person 1s relevant,.
Cp mon, when the grounds on which such opinion 15 based are also relevant
Hlustrat on

An expert may give an account of expetiments performed by him for the
purpose of forming Eis optnion

Why op o ons —
Why op 5 o0 Note —As a general rule, mere opintons are not

as evdence Televant facts The rule 1s, however, subject to cer-

o tain reasonable exceptions relatmg to technical mat-
ters, themselves matters of opimion, to handwriting,
and to questions of custom or right, which also are-
matters of opmmion In these cases, the opinion of
persons spearally skilled upon the pomnt, or excep-
tionally qualified to testify as to the writing, or the
custom or right 1s admitted, together with the grounds
for that opimon The striking experiments in the
Ardlamont case, where the effects of shot at known
distances on the human head were ascertaimed by
actunl experiments made by experts upon dead bodues,
illustrates the law on this subject (section 51) Know

ledge of these provisions may be very useful to officers
a9
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who find 1t necessary to oppose their professional
opimon to the contentions of contractors

PART II OF THE ACT

Oxn Proor

FACTS WHICH NEED NOT BE PROVED
56 No fact of which the Court will tahe judicial notice Fact judic al
need be proved 1y noticeable

need not be

Nore —It seems unnecessary to here quote the rroved
facts cnumerated 1n section 57 whereof the Courts
will take judicial notice  They can be studied in the
Act 1tself

58 No fact need be proved in any proceeding which the Foots admt.
parties thereto or their agents agree to admit at the hearing, ;;d ::eid"“‘
or swhich before the hearing they agree to admit by any wnt prov
mg under their honds, or which by any rule of pleading 1n
force at the time the) are deemed to have admtted by their
pleadings

Provided that the Court majy, i its diseretion, require the
facts adnutted to be proved otherwise than by such admissions »

Note —It would greatly simplify the statement Pract cal
of a case for opinion 1f the officer concerned and the M17 e
other party could meet and utilise the above section plsned
by “agreeing ” certain facts, thus narrowing the mat
ter to the questions really 1n dispute A great deal
of time and expense are often wasted 1n the invests
gation and proof of facts which the opposite party
could easily have admitted 1f ashed to do so  Where
the contractor or other claxmant concerned 1s a respect~
able person, much can be done m this direction, but
1t too often happens that the antagomist of Govern
ment dechines on principle to admit anything, and
views even the simplest proposals of this kind with a
jaundiced eye  Stall, 1t 18 always worth trying to
come to an understanding upon facts not seriously
capable of demal, and such interviews and corre
spondence can do no harm 1f protected by being clearly
declared to be “ without prejudice "* Of course the

*See Chapter IX Form No 2
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agreed-on facts, when properly reduced to writing,
will be held to be duly admitted by both sides for all
purposes of the case, although until such a writing has
been duly signed the communications with the other
side remain privileged.

OF ORAL EVIDFNCE.

Proot of facts 59 All facts, except the contents of documents, may be Cx

zﬂ ac?l ev  proved by oral evidence.

Onalevdencs 60 Oral evidence must, in all cases whatever, be direct;
gﬂ:::b‘_” that is to say—

1f 1t refers to a fact which could ?:e seen, it must be the
evidence of a witness who says he saw it;

1f 1t refers to a fact which could be heard, it must be the
evidence of a witness who says he beard 1t}

1f 1t refers to a fact which could be perceived by any other
sense or 1n any other manner, 1t must be the evidence of a
witness who says he percerved 1t by that sense or in that
manner,

1f 1t refers to an opinion or to the grounds on which that
opinion 1s held, 1t must be the evidence of the person who
kolds that opinion on those grounds:

Provided that the opinions of experts expressed m any
treatise commonly offered for sale, and the ground on which
such opimions are held, may be proved by the production of
such treatise 1f the author 1s dead or cannot be found, or has
become wcapable of giving evidence, or cannot be called as a
witness without an amount of delay or expense which the
Court regards as unreasonable -

Provided also that, if oral evidence refers to the existence
or condition of any material thing other than a document, the
Court may, 1f 1 thinks fit, require the production of such
matersal thing for its inspection.

Exglanstion NoTe —" Oral ” evidence means evidence by word -

ofthetrn  of mouth, unwritten. This explanation would be

ence, deemed needless had not the term been misunderstood
by a pleader of standing within the knowledge of the
compiler of this Manual, Such evidence is also called
“ parole evidence."

OF DOCUMENTARY EVIDEXNCE,

Proof of catte 61. The contents of documents may be proved either 1,

It:ﬂ.:‘ of doet primary or by secondary evidence,
men

V2 ’
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62 Primars evidence means the document 1tself produced primary ovt
{or the inspection of the Court dence
Esplanation 1 —Wherc a document 13 exccuted 1n several
parts each part 1s primary evidence of the document
Where a d s € d 1 terpnrt, each coun
terpart being esecuted by one or some of the parties only,
each counterpart 1s primary evidence ns agamst the parties
executing 1t

Ezplanation 2 —\Where a number of documents are all
made by ome umiform process, ns in the case of printing,
lithography or photography, etch 1s primary evidence of the
contents of the rest, but where they are all copies of a com
mon original, thev are not primary evidence of the contents
of the ongimal

Hlustrat on

A pereon 15 shown to have been in pocse sion of a number of placards all
printed at one time from one orig nal  Ary one of the placards 1s primary
evidence of the contents of any other but 1 ono of them 1s primary evidence
of the contents of the onginal

63 Secondary evidencs means and mncludes— Secondary

ov dence
(1) certafied copies given under the provisions herein
after contained,

(2) copies made from the original by mechanical pro
cesses, which in themselves insure the accuracy
of the copy and copies compared with such
copies,
gj) copies made from or compared with the original,
4) counterparts of documents as agaimst the parties
who did not execute them
(6) ornl accounts of the contents of a document given
by some person who has himself seen 1t
64 Documents must be proved by primary evidence, ex Proofofdo-
<ept 1n the cases hereinafter mentioned cuments by
primary evi
ence
65 Secondary evidence may be given of the existence, Csesin
condition or contents of a document 1 the following cases _xhle;:;::::.
(a) when the original 1s shown or appears to be in therelatng to
POSSESSIOn OF power— documenta
may bo ;iven
of the person against whom the document 1s
sought to be proved, or
of any person out of reach of, or not subject to
the process of the Court, or of any person
legally bound to produce 1t,
and when, after the notice mentioned 1n section 66,
stch person does not produce 1t,
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(%) when the existence, condition, or contents of the
original have been proved to be admitted in
writing by the person against whom 1t 18 proved
or by his 1epresentative m interest,

{¢) when the original has been destroyed or lost, or
when the party offering evadence of 1its contents
cannot, for any other reason not argmg from his
own default or neglect, produce 1t in reasonable
time,

(4) when the origmal 13 of such a nature as not to be
easmly moveable,

(¢) when the original 13 a public document within the
meaning of section 743

(f) when the original 13 a document of which a certified
copy 15 permitted by this Aect, or by any other
law 1n force mm British India, to be given in
evidence,

(g) when the originals consist of numerous accounts or
other documents which cannot convemiently be
examined 1 Court and the fact to be proved 1s
the general result of the whole collection

In cases (a) (c), and (d), any secondary evidence of the
contents of the document 1s admissible

In case (b), the written admission 1s admssible

In case (¢) or {f), a certified copy of the document, but
no other kind of secondary evidence, 15 admrssible

In case (g), evidence may be given as to the general result
of the documents by any person who has examined them, and
who 15 skilled 1n the examation of such documents

66 Secondary evidence of the contents of the documents
referred to 1n section 65, clause (a), shall not be given unless.
the party proposing to give such secondary evidence has pre-
viously given to the party in whose possession or power the
document 14, or to his attarney or pleader, such notrce to yro-
duce 1t as 13 prescribed by law, and, 1f no notce 13 prescribed
by law, then such motice as the Court comsiders reasonable
under the circumstances of the case

Provided ** N " N N ¥
render second
cases, Or 1n a - L

dispense wath 1t — *

(1) when the document to be proved 1s itself a notice,
(2) when, from the nature of the case, the adverse party
must know that he will be required to produce 1t,
26 '
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) when 1t appears or 13 proved that the adverse party
has obtamned possession of the onginal by fraud
or force,

(4) when the adsverse party or his agent has the original
1 Court,

(5) when tho ndverse party or hus ngent has admtted
the loss of the document,
(6) when the person 1n possession of the document 13 out

of reach of, or not subject to, the process of the
Court

Nores 1 The object of printing 1n full sections Object of
59—65 may be here esplamed Unless officers know [ratzgees
the sort of evidence necessary to prove particularnfullex
facts, they must necessarily be at sea, not only 1n sub P2
mitting a case for opimon and preparing evidence in
support of their side, but also (what 1s quite as 1m-
portant) in their every day disposal of business
Evidence cannot be manufactured after a dispute has
arsen, 1t grows—or 15 allowed to perish irrevocably
as the contract proceeds According as the respon
sible officer understands or 1s 1gnorant of the mamn
principles of evidence, and acts with or without due
regard for them from the first, he will find himself pre
pared or unprepared to repel attack when a dispute
arises As each item of evidence passes day by day proper
through his hands, an officer ought to be able to yudge Pettedof
whether 1t ts admssible or madmissible proof to offer endence sx
i the event of any disagreement Whatever isocowr®
admissible should be systematically preserved in 1s
proper place By quiet, careful observance of this
practice which 1s not at all a troublesome one to
follow, incalculable trouble may be saved and gaps
may even be filled up which, after the lapse of time,
no amount of labour could get over A simple v, of the
example of this may be given The cise 15 not one pracce il
ansing out of an ordinary contract, but 1t 1llustrates ™4
the principle upon which 1t 1s desired to here lay
stress, 112, that evidence should 1nvariably be ¢ pigeon
holed ’ for future use as «¢ comes to hand A collision
occurs  Officals are soon on the spot  The passen-
gers are all accessible ready and willing to assist
e manutes’ work will secure a memorandum of their
names and addresses This precaution, however, 15
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not taken, and the passengers scatter to the ends of
the earth It 13 no exaggeration to say that not ope
hundred times the same amount of labour will after-
wards estabhish the passengers’ identity and addresses,
even 1if 1t has not become quite 1mpossible to discover
some of them This has occurred more than onee
within a single mdrvidual’s experience  The case of
Mulchand, mentioned repeatedly elsewhere® fords
several cogent examples of the practical utibty of
pigeon holmg ’ evidence, and of sgregrous neglect of
this duty The ecards presented by him—conclusive
proof of the capacity 1n which he had tendered—
ipstead of being attached to the file of hs case were
lost, and a fieres conflict of testimony eventually raged
around the pont The samples of screened and
washed Zunkur which he deposited were also lost, and
the quality claimable under Jus agreement became a
leading question in dispute  So hitle, indeed, did the
officer responsible for the case understand erther the
law of contract—under which a person contracting
avowedly as an agent caunot, ordimarily speaking,
enforce the contract by swit 1n his own name—or the
law of evidence which 15 embodied 1 the sections now
under reference, that he saw no value whatever 1n the
documents and samples 10 question and threw them
away as recerved
2 Attention 1s specially wmvited to the value of
‘secondary’ evidence - In many oircumstances 1t 1s
admissible as proof, and comes m useful precisely
where the pumary evidence fails An  obvious
wnstance of the value of preserving secondary evidence
1s afforded by the case of a copy hept of a document
delivered 1 origmal to the other sxge Suppose, for
evample that notice 15 served on n contractor warn
ing hun that his contract will stand reseinded mn a
certam event  If no copy be hept, and 1t be desired to
prove the exact terms of the notwe the matter 1s rele
gated to “the unecertan test of shppery memory,”
unless the contractor will produce the original (which,
1f he wishes to contest the terms of 1t, be assuredly
will not do) The simple precaution of keeping 2

28 * See page 208 of fus Manual and elsewhere
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press copy, or a duplicate mechanically produced to
gether with the original, prevents all this trouble and
rish, and establishes the tact The great importance
of immvariably doing weighty business tn writing, and
mvariably Aeeping @ copy mechamcally accurate or
carefully compared and certified as correct, will be
dwelt on agan elsewhere
Pullic documents
74 The following documents are public documents —  Publio doen
(1) Documents forming the acts or records of the acts- menta
(1) of the soveruign authority,
(12) of official bodies and tribunals, and
(a23) of the public officers, legislative, judicial, and exe
. cutive, whether of Britash India, or of any other
part of His Majesty’s dominions, or of a foreign
count
(2) Public records kept 1o British India of private docu prvate
ments documents
76 All other documents are private
76 Every public officer having the custody of a public certified
document, wlucfl any person has a right to ispect, shall give coptes of
that person on demand a copy of 1t on payment of the legal g;’ﬂ:":d"“
fees therefor, together with a certificate written at the foot of
such copy that 1t 15 a true copy of such document or part
thereof, as the case may be, and such certificate shall be dated
and subscribed by such officer with his name and his official
title, and shall be sealed, whenever such officer 13 authorized
by law to make use of a seal, and such copies so certified shall
be called certified copies
Ezplanation —Any officer who, by the ordinary course of
official duty, 18 authoiised to deliver such copies, shall be
deemed to have the custody of such documents within the
meaning of this section
77 Such certafied copies may be produced 1n proof of the Proofof
contents of the public documents or parts of the public docu gocwments

ments of which they purport to be copies :’,yo,?zﬁ::
Note —It must be remembered that official corre tfisd copies

spondence 1n general 1s confidential, and that 10 S
private person has a right to 1nspect or take copies of ence m
1t*  Section 76 furmishes 1 clear test, viz,  a Tight to Sontdent at
inspect” the document Registration registers are

an example of public docaments which any person has

a right to inspect and of which, therefore, he can

* See rule 4 Punjab Civil Smt Rules Append x D
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demand copies on payment of the prescribed fees.
The Act provides expressly in sections 123 and 124,
which are quoted further on, regarding production of
official documents and giving evidence of therr con-
tents

It has, however, been reasonably asked by one offi-
cer, how the question of any person’s ‘ right to 1nspect’
a particular document 1s to be determined As Mr.
Justice Tield observes, “there 15 no general provision
on the subject to be found 1n any enactment in force
i British India, although there are some special pro
visions applicable to particular cases” Thus, there
are special provisions 1n the Registration Act (IIT of
1877) the Marriage Act (X'V of 1872), the Companies
Act (VI of 1882), the Administrator General’s Act
(II of 1874), and so on On any person’s applying
for inspection of a document, the proper course, 1f the
officer 1n charge of it felt doubtiul of his right to
spect 1t, would be to ask him under what law he
claimed the right If he failed to produce legislative
authority, “1t may,” according to Mr Justice Field,
“be laxd down wath tolerable safety, as a rule appli

cable to all writings of a public
nature, that 1f the disclosure of their contents would,
1n the opinion of the head of the department

under whose control they may be Lept, be wnyurious fo
the public wnterests, an 1nspection would not be grant
ed,” and, therefore, a copy would of course mot be
granted either The matter has been noted by the
comptler as one of many upon which authoritative
rules for future gurdance should be laid down * An
other question put may be here disposed of Every
single officer of the Public Works Department 1s a
“public officer’ within the meaming of this section,
and 2ll records of the Department 1n his charge are
* public documents ™

Presumptions as to documents

83 The Court shall presume that maps or plans purport-
ng to be made hy the authority of Government were so made
and are accurate, but maps or plans made for the purposes of
any causo must be proved to be accurate

“They have now been Jaid down for the Punjab~ See rule 4, Cival Buit
Rnlclagppendxx D
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Notes —1 Two points should be borne 1n mind correes rules
1n preparing maps or plans for the purposes of any ;‘;:P‘f.’:;?‘“
cause (1) that 1t will be necessary to distinctly prove plans for
every fact entered thercon, unless the other side will tout
agree 1n writing under section 58 before the hearing
to admit the accuracy of the document, (2) that no
controversial fact should be entered on the plan, ¢g.,

1 a suit regarding a right of way, such a statement
as “ path which the plaintiff has never used during the
last three years” The compiler of this Manual has
repeatedly hnown cases of maps and plans being
rejected 1n evidence because 1mproperly prepared
Maps and plans should show objective physical facts
?nly, and neither assertions nor opmmions as to other
acts

Advice has been ashed as to the best means of How obree
avording absurd objections to plans in Court on the z‘;’:i:‘;}’e““
ground that they contain conventional signs,—e g, vented
lamps,—not drawn to scale The safest method 1s to
1sert on the face of the plan a note expressly stating
that “ the following signs shown on this plan are not,
because they cannot be, drawn to scale,” and then to
enumerate these But there 1s no limit to the pervert
ed 1ngenuity of dishonest lawyers In ‘the collision
case,’ elsewhere referred to, objection was taken to the
plan of a railwav carriage because 1t did not show
little traces of old, filled up, screw holes on the sides
of a berth where once a chain, long since removed, had
been fixed! The great remedy for all such 1lls when The panaces
arising out of contracts 1s to have and to utilize ag;\:})}::ch
workable, effective, arbitration clause wn every single
agreement and thus oust the jurisdiction of the Ciml
Courts and the machwnations of lawyers, absolutely

2 The great rmportance of the accuracy of plans plnsan
annexed to a conveyance 15 dwelt on elsewhere, and zexedto
15 clear from a perusal of illustration {¢) to section 92 Taneess
quoted below *

OF THE EXCLUSION OT ORAL BY DOCUMCNTARY EVIDDNCE

91 TWhen the terms of a contract, or of a grant, or of any Evidence of
other disposition of property, have been reduced to the form termsof

* Bee page 136
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of a document, and 1 all cases 1n whieh any matter 13 required
by law to be reduced to the form of a document, no evidence
shall be given 1 proof of the terms of such contract, grant or
other disposition of property, or of such matter, except the
docyment itself, or secondary evidence of 1ts contents 1n cases
10 which gecondary evidence 1s admissible under the provisions
hereinbefore contained

Ezplanation I —This section applies equally to cases 1
which the contracts, grants or dispositions of property referred
to are contained m one document, and to cases 1n which they
are contained mn more documents than one

Eazplanation 2 —Where there are more originals than one,
one original only need be proved

Ezplanation 3 —The statement 1z any document whatever
of a fact other than the facts referred to 1n this section shall
not preclude the admission of oral evidence as to the same fact

Note —The importance of this and the following
section cannot be over-estimated Unless they are
thoroughly grasped and put in practice by both par-
ties to an agreement, there can never be any real cer-
tainty 1n the minds of these persoms as to what has
been agreed upon

The two sections must be read together The
earlier section describes how, and how alone, the terms
of what has been agreed upon may be proved the
later section excludes all evidence to contradict, vary,
add to, or subtract from, those terms, save within cer-
tain very clear and definite limits ~ The value of these
two sections 1s thus both positive and negative They
show what evidence of the transaction 1s of value as
being admissible evidence and should be carefully pre-
served, and they also show what facts, even 1f dis
tinctly capable of being proved, are worthless, because
nradimrssidle 1o evidence It 1s of the first importance
that all parties concerned should clearly understand
that when the terms of a contract have been finally
reduced to a formal shape in writing, previous cor-
respondence and negotiations cease to apply to the
case at all, and might just as well never have existed,
unless admissible for one of the special purposes speci-
fied 1n the provisoes to sectton 92 and 1n sections 95,
06, 97, or 98 Tt has been well said that “ where the

}:;l-ummﬂ terms of an agreement are reduced to writing, the
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document, wself, bewng constrtuted by the parties as the
ezpositor of thewr tntentions, 15 the only instrument
of evidence 1n respect of that agreement which the law
will recognise so long as 1t exists for the purpose of
evidence” To tolerate any other rule would stultify
the whole object and value of the written 1nstrument

92 When the terms of any such contract, grant or other Exclusion of
disposition of property, or any matter required by law to be ::Szn::l
reduced to the form of o document, have been proved accord mmﬂ
g to the last section, no evidence of any oral agreement or
statement shall be admitted, as between the parties to any
such instrument or their representatives 1n imferest, for the
purpose of contradicting, varping, adding to, or subtracting
110m, 11s terms

Protiso (I) —Any fact may be proved which would 1n-
validate any document, or which would entitle any person to
any decree or order relating thereto, such as fraud, mtimida
tion, illegality, want of due execution, want of capacity m
any contracting party, want or failure of consideration, or
mistake 1n fact or Jaw

Proviso (2) —The existence of any separato oral agree
ment as to any matter on which o document 1s silent, and
which 1s not 1nconsistent with its terms, may be proved In
considertng whether or not this proviso applies, the Court
shall have regard to the degree of formality of the document

Proviso (3) ~The existence of any separato oral agree
ment constituting & condition precedent to the attachiug of
any obligation under any such contract, grant or disposition
of property may be proved

Prowso (£) —The existence of any distinet subsequent oral
sgreement to reseind or modify any such contract, grant or
disposition of property may be proved, except In cases in
which such contract grant of dispomtion of property 11 by
law required to be 1 writing, or has been registered accord

1ng to the law 1 force for the time being as to the registration
of documents

Prouiso (5) —Any ussge or custom by which incidents not
expressly mentioned 1n any contract are usually annexed to
contracts of that description may be proved

Provided that the annexing of such necsdent would not be
repugnant {o, or inconsistent with, the express terms of the
contract

Proviso (6) —Any fact may be proved which shows 1n

what manner the language of a document 1 related to exist
ing 1acts

¥ 33
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The sections Nores —1 It 1s remarhable that this section ex~

ontinay - oludes only evidence of “oral” agreements and state-

wellastoarsl ments between the parties, which expression, 1t has

ade ,Ziié’“ been explained above, means verbal, not written But

fuentsro there can be no doubt whatever that, having due regard

written form 10 the words of section 91, “no evidence” (whether
oral or written) 1s admissible to prove the terms of a
contract reduced to formal written shape except the
formal writing itself, or to anymse modify that
writing, save anly as provided 1n the provisces to sec-
tion 92 Were this not so, 1t would be competent to
the parties to the most elaborately drawn conveyance
to go belund 1t and appeal to the correspondence
which led up to 1t, and which may contain much that
15 1n direct copflict with the covenants as finally ac-
cepted and embodied 1n the deed

2 Sections 516 and 91—92 are probably the
most 1mportant parts of the whole Act for the
gmdance of executive officers

3 Provisoes (2), (8), and {4) must not, 1t 1s appre-
hended, be understood to mean that separate wriften
agreements would not be admissible as much as
separate verbal ones are  Subject to the law of regis-
tration, and so onm, a subsequent agreement 1 writing
15 distinetly admussible to modify a wratten contract

ﬂ:f‘mgf 4 What officers have to bear steadily 1n mind
lesothe  geBerally 1s that the express object of reducmng con-
explamed  fracts to written shape 1s to place beyond doubt the
matters, and all the matters, which the parties ratend-
ed to agree wpon The instrument ought mnot to
requrre interpretation, and must not be interpreted by
the hight of previous communications, whether verbal
or written It should be complete 1 itself Separate
agreements, and above all oral ones, such as are refer-
red to 1n provisoes (2) to (4), are much to be deprecat-
ed, as 1s the transaction orally of any scrious legal
business whatever  If, however, 1t turns out that some
such separate agreement has been made, 1t 13 matenal
to know that this can be proved within the humsts
declared by the section  Attention may here be also
drawn to the particular circumstances covered by sec-
34
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tions 95—08, in which evidence extraneous to the
document is permitted.

5. It is important to observe that, under proviso Value of ne-

(5), the parties can expressly negative all usages and §imes
customs 1f they, wish to do so. A preposterous clajm, customs, ete,

exceeding a lakh of rupees, was recently advanced P ™™
under a written contract, but it was pointed out by the
compiler of this Manual that the alleged custom on

which the claim rested, even if it had any existence,

was repugnant to the express terms of the contract cor-

rectly understood, and therefore could not be proved.

95. YWhen language used in a document is plain in itself, Evidence as
hut is unmeaning 1 reference to existing facts, evidence may :‘;g‘;‘;ﬁ:‘fﬂ
be given to show that 1t was used 1n a peculiar sense. reference to

‘ existing facts.

96. When the facts are such that the language used might Evidence as
have been meant to apply to any one, snd could not have been 2 fg’;‘n?;;"“
meant to apply to more than one, of several persons or things, wiuch can
evidence may be given of facts which show which of those apply toone
persons or things 1t was ntended to apply to. ::-‘R ;::22;;.

97. When the language used applies partly to one set of Evidencess
existing facts and partly to another set of existing facts, but :0 !PP}I”-
the whole of 1t does not apply correctly to either, evidence may 1;3’;:,‘, to
be given to show to which of the two 1t was meant to apply.  onsof two

sets of facts,
to nesther of
B which the
whole cor-
rectly applies.

98 Evidence may be given to show the meaning of Evdenceas

illegible or not commonly intelligible characters of foreign, bomeanme

3 le ¢ K of legable

obsolete, technical, local, and provincial expressions of ab- characters,

breviations and of words used i a peculiar sense. eto, .
Ilustratson

4, a sculptor, agrees to sell to B * all my mods* A has both models 2nd
modellimg tools Evidence may be given o show which hs meant to sell

Norte.—The cases dealt with by sections 9508 Value ofsec.
are those of “latent ™ ambiguities not apparent on the o oliopes oa-
face of the instrument. To be aware of these excep- Plamed:
tions to the general prohibition of outside evidence
for the purpose of explaining a document may be of
great value to officers in stating a case or collecting

their proofs. Section 93 (not quoted here) properly
¥2 - 35
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bars such evidence to explain patent ambiguities and
defects in a document.

PART YIL.
PRODUCTION AND EFrrcT OF RVIDENCE,
OF THE BURDEN OF PROOF-

Court may 114. The Court may presume the existente of any fact Cmar.

P ot Which it thinks likely to have happened, regard being had to Vil

cettain facta, the common course of natural events, human conduct, and
public and private business in their relation to the facts of the
particular case,

Prevsiiting Nore—This section embodies a sound and useful
o rule of evidence likely to be of practical value in the

wmanagement of official business.” Clause (g) in parti-
cular 1s a safe principle to go on. It is as follows :—

(9) That evidence which could he and i3 not produced
would, if produced, be uniavoursble to the per-
son who withholds it,

ESTOPPEL.

Estoppel. 116. When one person has, by his declaration, act or Cmar,
omission, infentionslly cmsed or permitted another person toV
believe a thing to be true and to act upon such belief, neither
ke nor his representative shall be allowed, in any suit or pro-
ceeding between himself and such person or his representative,
to deny the truth of that thing.

. {iustration,

A intenﬁomﬂg ond falsely leads B to beliave that certain land belongs to-
4, and thereby induces B to buy and pay for st.

Tha land alterwards betomes the property of 4, and A seeks to set aside:

the sale on the ground that, at the tume of the sala, he had no title He
taust not be allowed ta prove his want of yitle

5:.:':?31:- NO’I:E —This provision of the law, although a
lewot -~ highly important one, is but little understood or ap-
Ctoprel ~ preciated by many persons. It is an eminently just
Plained. %y H A ]
provision, and its existence furnishes one of the most
cogent grrounds for insisting that, to the Gtmost prac-
ticable extent, all communications with contractors
should be made in writing. The fairness of the law
is patent. No person who has misled another—no
36
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matter how completely contrary to the fact the mis-
leading statement may have been—should be allowed
to repudiate his own action and disclaim responsibi-
lity tor its direct results, This rule must be read as
subjcet to the exception to section 19 of the Contract
Act;* but, apart from that exception, it is absolute.
It is necessary to explain that the term “ intentional-
1y,” as used in the section, must be reasonably inter-
preted. A man’s conduct may be so unequivocal that
the law will declare that conduct to be conclusive
evidence of “intention,” whatever may as a fact have
been in the mind of the doer. The proposition has
been thus formulated: “If a man, whatever his real
Tmeaning may be, so conducts himself that a reasonable
man would take kis conduct to mean a certain repre-
eentation of facts, and that it, was a true representa-
tion and that the latter was intended to act upon it
in a particnlar way, and he with such belief does act
in that way to his damage, the first is estopped from
denying that the facts were as represented.” This
doctrine has unquestionably been accepted by our
Legislature. Under section 8 of the Contract Act, a1t s em.
‘proposal is deemed to be made by any act of the pro- bodedm o
poser by which he intends to communicate such pro- the Contrach
posal, or whick has the effect of communicating it.A*
The principle that a man’s conduct may be so clear
and plain as to conclusively bind him to a given mean-
ing, no matter what his secret and internal ideas may
have been at the time, will be further discussed, in
noting on the Contract Act. It is a rule of the very
highest importance to executive officers. Case after
case of actual occurrence could be cited, where a con-
tractor has built up a whole claim on the basis of an
alleged estoppel by conduct, i ¢, things alleged to have
‘been said or done in the course of the contract by the
responsible officers of Government. It is therefore Practicat
-exceedingly important in “dealing with contractors deduction
both to employ umequivocal language, avoiding any orfoenu‘tzp;?.w
-expressions which may possibly be interpreted to imply
@ waiver or concession not deliberately intended, and
%o preserve clear proof of the language actunlly used.

* Bee page 68
3t
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An example of the eval resuits of neglecting the above
rule will be given later in Chapter VIII of this
Manual

s 8 ¢ fnal An officer asks, ‘ can a final b1l ever be considered

e, os final? Would 1t be so comsidered mn the law
Courts?’ Where the Government has consented to
pay a certain sum down, on the distinct understand-
ing that such sum, being accepted 1n full satisfaction,
shall finally discharge the Government from all fur-
ther liability 1n the matter, the bill would most cer-
tainly be considered final by the Courts  But for such
understanding, there would be no payment at all Tt
15 a perfect example of estoppel and proof of the
circumstances under which the money was paid would
be a complete answer to any further claim = The mat-
ter of ‘final bills’ ought, 1n the compiler’s opinion, to
be specially provided for 1 the ‘standard conditions’
elluded to further on 10 the Manual

OF WITNESSES
123 No one shall be permutted to give any evidence de Cmar
nived from unpublished official records relating to any affawrs IX
of State except with the permmssion of the officer at the head
of the department concerned, who shall give or withhold such
permission as he thinks fit
Official com 124 No public officer shall be compelled to disclose com
mumeations yrunseatrons made to hm 1o official confidence when he con
siders that the public interests would suffer by the disclosure
S:;ﬁ;::fc!:‘ 129 No one shall be compelled to disclose to the Court
tionswith . 8nv confidential communication srhich has taken placo between
legaladnisers him and b 3 legal professtonal adviser unless he offers himself
as a witness 1n which case he may be compelled to disclose
any such communications as may appear to the Court neces
sary to be known n order to explain any evidence which he
bas, guman, bk 2r Hhars
5:;:’% e Notes—1 These three sections 123 124, and 129
el lay down the rules which are to guide officers when
called upon to produce official documents or to give
evidence concerning official communications * It 15 not
always practicable for an officer when confronted with
a demand of this kind to obtain advice from the law
officers as to his proper course He must act on his
own responsibility It will be noticed that the rules

® Sec alo rule 4 Punab Civil Sut Rules Appesd x D
38
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laid down are fairly clear, but they require explana-
tion In fact, questions arise under them which un-
fortunately are too elaborate for discussion in this

Manual A few points may, however, be usefully
noticed

2 Section 128 —It 1s not easy to decide what re- what doss
cords do, and what do not, relate “to any affairs of ngs‘;’;';’
State” Tt 1s stated by Mr Justice Field that “the refer toany
official transactions between the heads of departments g2faus ot
of Government and their subordinate officers are 1n
general treated as sccrets of State” He holds, too,
that “ communications between Collectors and Com
misstoners,” and others between some higher officials
named, “would be withmn the rule 1n India” On the
other hand, the Government of India has itself ruled
that the section excludes the bulk of the records of the
Post Office and the ihe  (Letter No 3074, dated 25th
June 1890, from Government of India, Frnaneial De
partment, to the Resident of Hyderabad) It 1s clear- whoistode
Iy for the head of the department concerned and not ¢de
for the Court to decide whether the document does
“relate to affairs of State” This may be deduced
from the terms of section 162, which debars the Court
from 1nspecting any such document It wall be noticed proper course
that whenever an officer 1s called on to produce an foroficers
official (unpublished) record, he should refer the mat-
ter to the head of his department, to give that officer
the necessary opportunity of deciding as to the charac
ter of the document, and whether he will give evidence
derived from 1t or not Of course the ordinary rules
as to primary and secondary evidence fully apply to
all these seatanns  Th must, hawever, ha drarly wnder- Whemsdosn.
stood that when production of the record riself 1smentivpd
refused, this equally probits secondary evidence of secgudsey
1ts contents, or else the privilege would be a farce  gndsmcesd

3 Section 124—All official communications are Correctm
confidential 1n 1 sense, but this section must be reason (rprtation
ably understood An officer’s opinion, for example, 124
spectally submitted to his superior, or vice versd,
respecting a claim and with a view to the defence or
settlement of 1t, would unquestionably come within the
privilege, but a report of facts, made 1n the ordinary

89
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course of an official's duty, would not be protected
from disclosure. For example, if a collision occurs,
and, 1n the ordinary course of his duty, an official in-
forms his superior that he found the responsible
signalman drunk at his post, this report would cer-
tainly be liable to disclosure at the instance of a per-
son claiming compensation on the basis of negligence.

The Prurile® Tt must be steadily horne in mind that it is the com-

communica-
tion

"True scope

section 129,

Former
statements

witness may

munication which is privileged and not the officer to
whom it was made. If, therefore, such a privileged
report be stolen and be actually Eroduced in Court by
the other side, the officer from whom it was stolen can
object to its being put in evidence just as much as if
it were still in his own possession.
ot 4. Section 129.—This is a highly important pro-
vision, invaluable to executive officers. It covers
every sort of communication with the legal adviser,
direct or indirect. For example, when the client
requests a medical man to examine a claimant, and the
medical man after the examination reports the results
to the legal adviser, this report is distinctly privileged.
Strennous efforts were made in ‘the collision case’
already mentioned to override this just contention,
but they were defeated. It may be stated generally
that the privilege applies to all enquiries instituted by
or under the direction or advice of professional
advisers with a view to the litigation.

5. It is hoped that the above remarks may be of
some little use to executive officers when they find
themselves suddenly called on to produce or give copies
or inspection of official documents, although it is quite
impossible to supply im this Mapual exhaustive
instruetions on this difficult subject. The compiler
trusts that it may be possible ere long for Government
to authoritatively consider and issue clear orders on
this as on many other important matters at present in
a very unsatisfactory state.*

OF THE EXAMINATION OF WITNESSES,
157, In order to corroborate the testimony of n witness, Cuar.

oany former statement made by such witness relating to the

boproved to 5ame fact at or about the time when the fact took place, or

* This has been done to somo extent for the Panjab  Bee rule 4, Cinil
Suit Rules, Appendiz D, : 1eh Bee e &
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before any authonity legally competent to investigate the fact, lator tests

mony as to
mav be proved same fact

Note —This section shows the importance of pre An mstanc
serving such statements and mentioning their existence of 10,05 of
to a legal advicer For 1instance, 1n a recent case a uted
medacal officer was called on, some 14 months after the
event, to prove that he had not granted permission
for the removal of a patient from his hospital His
oral evidence was strongly supported by a written state-
ment proved to have been made by him about the
time of the removal, when the incident was fresh 1n
s memory, and when no appreciable motive for s
aaking a false statement existed

158 Whenever any statement relevant under section 32 or What matters
33 1s proved, all matters may be proved either 1n order to con may i
-tradict or to corroborate 1t, or m order to mmpeach or confirm Foves
dhe credit of the person by whom 1t was made, which might wth proved
haye been proved if thot person had been called as a witness statoment
and had denied upon cross examinabon the truth of the matter Ti7ent

under eection
suggested 320r 33

Note —This 15 a very useful provision  Entries Double valee
in the note book of a deceased officer might largely e sect o
gain 1n value 1f corroborated as this section permits
“Entries, again, purporting to be made in the course of
business and produced by the person who made them
may be cogently attacked in the same way, eg, by
showing that the book contains a number of forgeries
“This was done with excellent effect in a recent case,
and officers who have reason to believe that statements
of the sort will be proved against Government ought
to give the matter their attention

159 A witness may, while under t refresh Refresh
his memory by referring to any wniting made by himself at the memory
time of {he transaction concerning which he 18 questroned, or
B0 soon afterwards that the Court considers 3t likely that the
‘transaction was at that time fresh m his memory

The witness may also refer to any such writing made by
any other person, and read by the witmess within the time
aforesaid, 1f when he read 1t he knew 1t to be correct

Whenever o witness may refresh his"memory by reference When witaess
+to any document, he may, with the permission’of the Court, may use copy
xefer to o copy of such document of document

o ref
memery
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Provided the Court be satisfied that there 13 sufficient
reason for the non production of the onginal

An expert may refresh his memory by reference to pro
fessional treatises

160 A witness may also testify to facts mentioned in any-
such document as 1s mentioned 1n section 159, although he has
na specific recollection of the facts themselves, 1f he 18 sure the
facts were correctly recorded in the document

Nores —1 The object of quoting sections 159
and 160 15 to make plain the xmmense value of notes
made at the time when events occur It 1s a physical
impossibihity for any officer months or years after-
wards to testify to small details on the strength of s
unaided memory Vet proof of details apparently of
the most trivial kind may turn out to be of paramount
importance To take a recent instance,~— the collision
case,~—1t was hghly important to the defence to
estabhish the exact composition of the train from
Lahore which collided, both as regards the particular
carriages which composed 1t and thewr precise mar
shalling, also to prove the condition of every part of
every carriage after the collision The suit was not
filed for a whole year after the event and at so great
an iterval 1t would have been wholly ympossible for-
any person to give reliable evidence on points such as
these from unaided memory But 1t bappened that,
according to rule, the compostion of the tram
w1s duly noted, and the carriages were examined and
reported on at the time of the colision Now 1t hap
pens too, that these registers and reports had am
independent value of their own under section 35 (the
officials being public servants), and would have also
been admissible 1n any case under section 32 clause
(2) 1f the writers had not been producible But they
were of the greatest use apart from these sections as
cnabling the writers to refresh their memory, to swear
positively and precisely to the facts stated in them,
and to successfully resist cross examination on the
subject  In this instance, the notes were made 1n
ohedtence to orders, but 1f they had been voluntarily
prepared they would have been just as valuable under
section 159 Officers may rest assured that the time
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and trouble bestowed on the systematic entry of cvery
fact of any weight in their note books are never
thrown away, on the contrary, the practice 1s perfect
1y certamn to soomer or later redound to their credit
One officer furmishes an admirable instance of the Anesceltent
truth of the above remarks,—a case 1n which, solely ;’;:’;‘5‘:::‘
by the a1d of lus note book, he was able to conclusively wen kept
establish a crucial question of dates and defeat an ®ote bocka
attempt to defraud ~The orders contained 1n the Pub
lie Worhs Department Code, Vol I, Chapter IX,
paragraphs 940 to 943, ought to be learnt by heart by
every oficer The notes made by an exccutive engi-
neer, 1n the case often quoted hereafter 1n this Manual
as Jones® case, proved of inestimable value During
o long exammnation and cross examination they were
hardly ever out of lus hands, and enabled him to
demolish the flimsy structure of the plaintiffs’ case
with conspicuous success It s understood that the
officer 1n question has regularly kept these note books
ever since he entered the service (whence cogent corre
boration of any one of them, provable under section 32,
1f he had not been producible), and the practice can-
not be too earnestly recommended for gemeral adop
tion  Such note books should be put 1n safe custody
when filled up  In ‘the collision case’ one witness
had lost those kept by him, and the other side
1mmediately suggested that they had been wilfully
destroyed

162 A witness summoned to produce a document shall, 1f Prodochon
1t 13 1n his possession or power, bring it to Court notwith ofdocuments.
standing any objection which there may be to its production
or to 1ts admsmbility The validity of any such objection
shall be decided on by the Court

The Court, 1f 1t sees fit, may 1nspect the document, unless
1t refers to matters of State, or take other evidence to enable
1t to determine on 1ts admissibihty

Nore —It 15 thought expedient to quote this Correet
scction 1n order that officers may know what to do 1n Renagot
such a case It must not, however, be forgotten that posses o
the section does not empower a subordinate summon "j;;,z}'ni{
ed 1n error to produce a document, to carry off to Court
offic1al records which are not 1n hus own custody The
record heeper of an office, for example, 15 by no means.
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in official charﬁe of the records, even though, physical-
ly speaking, they are in his possession. The proper
course to adopt in a case of the kind would be to
appear in Court without the document, and to explain
that it is not in the witness’ possession or power cor-

rectly understood, or to canse the Court to be informed
to that effect.
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2nd when not section 190

Defnition of ** sub agent ** <ection 191 . . . . .

Relation between, prucipal and property appoiated ub agent - ses-
trion

Postion mpecmely of princrpal snd a( agent lo an smproperly ap-
pomnted sub agent  section 103

Notes on sec sons 100—193

Of ratifcation and sta offects sections 196—100 . . . .
Howit may bemade section197 . . . . . .
Knowledge requisito to vahd ratification section 193 .o

Ratifeation eanzot lnjm'u third person’s exnshug legnl poﬂhon'
section 200

Notes on scctions 100

How an agency nm‘l a sub agency aro fermmated.sections 201, 208,
nms onthesc threosectons . . .

Of the effect of agency on contracts scotions 226~237 . . .
Fnlorcements and consequences of agent s contracts scction 226
Consequences of notice to agent , action 229
Notes on scctions 226—220

Position of agent as reghrds bus rights and Jisbilities section 230
Notes on scctions 230—237

Rights of parties fo a contract mnde by an ngenz not ducloaed as
such sections 231, 2

Note on section 230 .
a

15

124127
124

B
123

1

b

126
.
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Paar
Note on section 232 126
Effect of inducing belief that ouly the princtpal or only tho agent will
be held lable section 234 b
Note on this eection 127
Of the ab ity of a person untruly representing himself as an agent
section 235 1)
Note on this section o
Lifect of falsely I oMling oneself out as an agent section 236 @
Notes on this section 3
Congequences of by conduct indue ng persons to believe unauthorized
acts to be authoriced scction 237 i
Noto on this section . 1°8
Of partneralap
Defimtions section 238—
Purtaership
Firm « . 128
Responsibility of persons posing as pastners sections 245 246 B
Note on sections 245 216 PN L4
Partner s power to bind co partners section 201 b
Noteson thiseection o . 19130
How notice of dissolution of partnership must be given section 204 130
Noteonthissection & « o & o ®

This Act embodies a great part, although not the
whole, of the substantave law relating to contracts, and
15 the only one on the subject, save Act IV of 1882,
with parts of which executive officers 1n general need
attempt to famliarise themselves

The object aimed at in making the following
extracts from the Contract Act 1s that underlying the
whole Manual, vz, to wclude no provision which is
not believed to be often needed by executive officers 1n
the discharge ot their ordinary duties 1t 1s plamn
that so long as the amount of law quoted 1s restricted
to scctions of which this can be truly predicated, no
officer need regard time as wasted which 1s spent in
mahing himself famibar with them, on the contrary,
he will thus protect himself against practical dangers,
which without this hknowledge he 1s unable to safely
encounter, and 1s thus likely to involve the Govern-
ment 1n serious loss and himself in discredit

The following sclections may be conveniently
divided 1nto two parts first, that which deals with
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the general princtples underlying all contracts what-
soever sccondly, that relating in particular to certain
specrally 1mportant classes of contract

As regards gencral prinaiples, 1t 15 evident that Senersd
upless an officer clearly understands such matters as which should
the component parts of a contract,—in other words, fu%r
what suffices 1n law to create one,—the per.ons, who
can claim performance, and the time and place where,
and the manner 1n which, performance can be claimed,
he nece~sarily enters 1nto contracts, and carries on his
business, 1n the darh It 1s no less important to offi-
cers to hnow the law as to effecting valid modifications
of contracts once made, since almost every large
contract 15 more or less altered in mumnor details
m course of performance Equally indispensable 1s 1t
to efficient protection of their employers’ 1nterests and
their own that they should know distinctly the legal
effects of non performance, whether by themselves or
by the other side, the rights thereby vested in the
mjured party, the measure of damages which the
Courts will award, and the duties immediately incum-
bent cn the party who alleges a breach of contract

The above subjects exhaust the first main division
of the Act, the rest of 1t deals serzatum with certain
1mportant classes of contract

These are (1) sale of goods, (2) 1ndemnity and vatueof
guarantee, (3) bailment, (4) agency, and (5) partner mestand,
ship  Sound knowledge of the leading rules gOVern 'af prmaciples
g each of these branches of the law 1s absolutely of chict corts
essential to every officer whose duties require him to
enter 1nto or to administer contracts on behalf of the
Government It would, indeed, well repay officers to
master the whole of Act IX of 1872 from beginming
toend The Law of Contract enters continually mto
the official and the private hife of all persons just as
the Law of Evidence does Tor the sake of brewity,
however, only sections of great utihity will be quoted
here Tor the same reason, 1n many instances, the
illustrations to quoted sections will also be omitted
This 1s regrettable, as these illustrations are a valu
able a1d to clear comprehension of the law  As, how-
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ever, the Acts dealt with will be furnished n extenso™
1 Part II of this Manual to all divisional officers, 1t
will be possible for officers to refer at any time to the
1llustrations, when doubt 1s felt as to the meaning of
a section A good many observations which might
usefully be made upon various provisions of the Con-
tract Act will be found under their appropriate head-
ings 1n Chapter VIII It seems preferal‘;le to group
them conveniently 1n a general chapter to dispersing
them amongst comments on a particular section of
Act  Some tew of the most important pornts wall be
designedly touched upon tn more than ope place 1
this Manual imn order to impress them firmly on the
reader’s mind

SCOPL OF THE ACT

Short title 1 This Act may be called the Indian Contract Act, 1872 ::‘:1-;!
Extent Com It extends to the whole of British Inda, and it shall come Caarre
fencetment  1pio force on the hirst day of beptember 1872

Ennc%nz]mls The enactments mentioned 1n the schedule hereto are re

repenle

pealed {o the extent specified 1n the third column thereof, but
nothing heremn contamned shall aftect the provisions of any
Statute Aet or Regulation not hereby expressly repealed, nor
any usage or custom of trade, nor any incident of any contract
not incousistent with the provisions of this Act

zge&‘;ﬂ“ Notes —1 Of course the provisions of Statutes,

unaffected  Acts, or Regulations passed subsequently to the Con-
tract Act are i no way affected by 1t

Ueages anl

s o 2 It 1s most mmportant to notice the wide extent

ser ous to which usages and customs of trade are saved So

mmpostance Jong as these usages and customs are not inconsistent
w1th the express provisions of the Act 1tself, and are
not ewpressly negatived by the parties themselves 1n
framing their contract, the law will give effect to them
as applicable to the contract It 15, however, perfect-
Iy open to mndividuals to negative the application of
usnges and customs, except 1n so far as the law 1mposes
them 1n special cases (such as pre-emption), and so to
make their contracts quite complete 1 themselves
At the same time 1t must not’be forgotten that no
general usage or custom, or incident of a contract,

*5eo at full length
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which 1s 1nconsistent with the Act 1tself, will be up-
held .\ custom, for example, which has been enforced
persistently on a large railway for a long period of
only paying for lost goods their value at place of
despatch instead of the true measure of damages, vz,
their marhet value at place of destination on the date
when they ought to have been delnvered there, would
never be upheld, because 1t 1s plainly incomsistent
with the general rule enacted 1n section 78 A special
mcident agamn that on breach a fived sum should be
pad as damages would not be upheld, because 1t would
oftend agamnst section 74 unless 1t fell within the par

ticular cases provided for by the exception to the same
section It 1s very essential to clearly grasp how far
the Act (a) silently 1ncludes, yet (b) leaves 1t open to
individuals to expressly exclude, usages and customs
which may mahe all the difference 1n the interpreta

tion of a contract It has even been remarked by an
officer of long standing that the courts attach more
weight to the ‘custom of the division’ than to the
express Innguage of the parties If this be the case,
the necessity for clearly realising what the customs 1n
question are, and unmistaheably including or exelud

ing them when a contract 1s being framed, 1s all the
more conspicuous

2 In this Act the following words and expressions are Interprota
used 1n the following senses, unless a contrary intention ap ton ciause
pears from the context —

(a) When one person signifies to another his wialling
ness to do or to abstain from doing anytlung with
a view to obtaming the assent of that other to
such act or abstinence, he 1s said to male a
pronosal

() When the person to whom the proposal 1s made
sigmfies s assent thereto, the proposal 1s said to
be naccepted A proposal, when accepted, be
coines a promise

(¢) The person making the proposal 1s called the * pro
misor,”” and the person 1ccepting the proposal iy
called the ** promisee *’

{d) When, at the desire of the promisor, the promsee or
any other person has done or abstained from do-
ing, or does or abstains from doing, or promises
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to do or to abstam from doing something, such
act or abstinence or promise 1s called a considera-
tion for the promise

(e) Every promise and every set of promises forming
the consideration for each other 1s ap agreement

(f) Promises which form the consideration or part of
the consideration for each other are called rect-
procal promises

(g) An agreement not enforceable by law 1s saxd to be
void

(%) An agreement enforceable by law 1s a contract
(Y} An agreement which 1s enforceable by law at the
option of one or more of the parties thereto, but
not at the option of the other or others, 13 a
voidable contract
(7) A contract which ceases to be enforceable by law
becomes void when 2t ceases to be enforceable
e Nores—1 Lveryone of the ahove explanations
silthessds . ©f terms needs the closest attention  Let them once be
fimt ons grasped, and the true conception of the component
parts of a contract 1s secured  The degree of 1gnor-
ance which prevails on this subject amongst educated
persons 1s surprising A private case occurred only a
few years ago in which a professional house agent at
one of the largest stations in Upper India was proved
to have imagined that to constitute a contract there
must not only be a proposal and an acceptance, but
also an acceptance of the acceptance The 1dea 1s, of
course, absurd To such a process there would be
noend An officer of many years’ service lately alleged
that he had himself committed the very same blunder,
and publicly declared limself to be unaware that (the
Transfer of Property Act mot bemng in force at the
place in question) an absolute and unqualified oral
offer of a house, responded to by an equally explicit
acceptance at the price named, constituted a vahd sale
onteon It 15 evpedient to explain bricfly 1n this place that,
‘;;;!;t'm‘ except 1 so far as the law expressly ntervenes and
law prondes Tles to the contrary, persons are free to contract as
otherwhbe.  they please, wholly i writing, wholly orally, or partly
orally and partly in writing  In both the instances
just referred to, the proposal was oral, the aceeptance
written Tt 1s in all c1ses most necessary that officers
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should accordingly consider carefully what, 1f any,
formalities the law 1mposes on any particular transac
tion on which they wish to enter This subject will
be 1llustrated in detail in Chapter VIII, and 1t 1s
largely 1n tlus connexion that 1t 1s necessary to mntro

duce the Transfer of Property Act, IV of 1882, into
this Manual  Had the bargains mentioned above been
struch 1n any part of British India where that Act 1s
1n force neither would have effected a valid sale, but
only a contract for 2 s1le since under a section of
1t, which will be quoted hereafter, mo sale of im

movable property exceeding Rs 100 1n value can be
effected save by a registered instrument But no

where 1s absurd procedure, such as the acceptance of
an acceptance, required It 15 accordingly most neces

sary to realize the gravity attaching to the reply to a
clear proposal ~ And 1t matters not-what a person may
mean by Ins reply he will be conclusively bound 1n
law by 3ts plun legal amport, on 2 principle which will
be further explained 1n the notes to the next section

2 It 1s to be noted that the word promise” in Propesals
this section, and throughout the Contract Act, 15 used genprar
1 a techmical sense and not as understood 1n common
parlance A promise 1s an accepted proposal and a
proposal 1s a sigmfication to another of willingness
to do or to abstain from doing anything with @ view
to obtaiming the assent of that other to such act or
abstinence It may be as well to mention that a pro
posal need not be addressed to any particular person
Thus 1t has been held that a railway, by publishing
time tables of 1ts trains, mahes a proposal that 1its
trains will start as advertised, which any person can
accept by applying 1 a proper manner to be carried
by 1t When, however, the public are invited by
advertisement to tender for a contract, this 1s not a
proposal It 1s a mere invitation to the public to pro
posc By the mere form of 1t, the person calling for
such proposals obviously does not bind himself to
accept the lowest or any tender, but for additional
security, 1t 1s customary to mnsert i the call for ten-
ders an express stipulation to that effect, and the
practice has its ndvantages It 1s always better to be 32>

clear
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prolix and even tautological than to be ambiguous or
hable to perversions by wngenious sophistry

3 The subject of “consideration” 1s a most 1m-
portant one and an intelligent understanding of 1t 1s
essential  Unless the case comes within one of the
exceptions mentioned 1n section 25 of the Contract
Act, an agreement without consideration 1s void
What then 1s ¢ consideration”? It 1s defined 1n sub-
clause (d) of this section, but 1t 1s not till we reach
section 25 that 1t 1s declared that consideration 1s a
necessary element of a binding contract This fact
1s assumed 1n section 10  The first words 1n the defi-
nition to be noted are ‘ at the desire of the promisor”
If a man voluntarily blackens my boots, I can but put
them on  He did so without any desire or request of
mine  Under the circumstances there can be no legal
agreement or contract There may be cases in which
Lquity will not permut a man to take the benefit of an
act voluntarily done for him without mahing compen
sation, but yet there will be no contract The ‘con-
sideration’ may, 1t will be noticed, be ether past or

;:;:st dernt on future but 1t must be something done voluntarily, at
"

vol
ontary

The term

¢ contract
has s spearle
fmeanmg

the desire of the person mahing his promise 1n return
for 1t and not something which the other party was
1 any case bound to do, e ¢, to pay a debt enforceable
atlaw A promuse to pay such a debt 1s no “ considera-
tion” at all  Consideration may consist of (a) an
act, or (b) abstinence from doing an act, or (¢) a promise
to do, or abstain from doing, an act The words “or
promiscs to do or to abstain from domng something,”
tahen together with sub clauses (¢) and (f), lay down
the fegai proposition that a contract can be formed by
the exchange of mutual promuses, each promise being
the consideration for the other The mmportance of
understanding the meaning of ‘consideration’ will be
seen from the reviser's remarhs under section 25

4 The render should once for all thoroughly
realize the techmeal sense 1n which the Act defines,
and consistently uses, the word “ contraet” It invari-
ably means an agreement which 1s enforceable by law
This expression sumply means that the agreement 15 a
vahid, lawful one, which the law will uphold The
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term has no reference, of course, to the circumstances
of the other party, ¢ g whether he 1s 1n a position to
fulfil s agreement, although literally read 1t might
be argued to mean tlus

OF THE COMMINICATION, ACCFPTAN\CF, A\D REVOCATION OF
TROPOSALS

8 The communication of proposals, the ncceptance of Communica
proposals, and the revocation of proposils and acceptances, ton accept-
respectinedy, are deemed to be made by any act or omission of :2§Z‘“d ol
the party proposing accepting or revohing, Ly which hie 1 proposals
tends to communieate such proposal, ncceptance or revoeation,
or which has the effcct of commumenting 1t

Note —This 1s a most valuable and sensible enact- Further
ment There could not be a more explictt recognition e o8
of the grand principle of “estoppel by conduct * than ’estoppel by
15 afforded by the last eight words of the section  In “""*
discussing section 115 of the Evidence Act in Chapter
I1, the reasons underlying the rule of estoppel have
been briefly explured,” and they need not be repeated
lere But too much prominence cannot be given to
the profoundly just proposition on which legal writers
delight to dwell, that masmuch as men cannot look
mto cach other’s hearts and discern their inmost
motives and thoughts, but must judge of those motives
and thoughts by external acts, 1t 1s necessary to inflex1-
bly rule that when a man expresses himself 1n a plain,
unambiguous way, which—as section 3 puts 1t—*has
the effect of commumecating” a defimte meamng to
any rational being, the former 1s never allowed to ex
plain 1t away by saymg that he “meant” something
different “ Were this not s0,” says Mr Justice Cun
ningham, “1t would always be in the power of a party
to a contract to evade 1t by alleging a mistake” Offt
cers have therefore to conmsider, before isswing any
commumcation to a contractor, not merely what they
themselves intend the commumieation to convey, but
also, and far more carefully, what that communication N
would reasonably appear to a dispassionate mind fo
convey

* Bee page 3
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Gable to percersions by tngentous sophistry
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tion portant one and an ntelhgent understanding of 1t 1s

cssential  Unle~s the case comes within one of the
exceptions mentioned 1n sectton 25 of the Contract
Act, an agreement without consideration 1s vord
What then 1s ¢ consideration”? It 1s defined 1n sub
clause (d) of this section, but 1t 1s not till we reach
section 25 that 1t 15> declared that consideration 1s a
neeessary element of a binding contract This fact
1 assumed 1 section 10 The first words 1 the defi
nition to be noted are at the desire of the promsor *
If & man voluntarily blackens my boots, I can but put
them on  He did ~o without any desire or request of
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term has no reference, of course, to the circumstances
of the other party, ¢ g, whether he 1s 1n a position to
fulfil his agreement, although hiterally read it might
be argued to mean this.

OF TIIE COMMUNICATION, ACCFPTANCT', AND RCVOCATION OF
TROPOSALS.

3 The communieation of proposals, the acceptance of Commumc
proposals, and the revoeation of proposils and acceptances, tion, accey
respectively, are deemed to be made by any act or onussion of :.’;f;’tf;:]dc
the party proposing, accepting or revohing, by winch he 1n- proposals
tends to communicate such proposal, acceptance or revocation,
or whiel has the effect of communicating 1t,

Note —This is a most valuable and sensible enact- Turther
ment. There could not be a moze explicit recognition fomarks or
of the grand principle of “estoppel by conduct” than - estoppel
is afforded by the last eight words of the section. In *™™*
discussing section 115 of the Evidence Act in Chapter
I1, the reasons underlying the rule of estoppel have
been briefly explaired,* and they need not be repeated
here. But too mmch prominence cannot be given to
the profoundly just proposition on which legal writers
delight to dwell, that inasmuch as men cannot look
into each other’s hearts and discern their inmost
motives and thoughts, but must judge of those motives
and thoughts by external acts, it is necessary to inflexi-
bly rule that when a man expresses himself in a plain,
unambiguous way, which—as section 8 puts it—" has
the effect of communicating” a definite meaning to
any rational being, the former is never allowed to ex-
plain it away by saying that he “mcant” something
different “ Were this not so,” says Mr. Justice Cun-
ningham, “ it would always be in the power of a party
to a contract to evade it by alleging a mistake” Offi-
cers have therefore to consider, before issning any
communication to a contractor, not merely what they
themselves intend the communication to convey, but
also, and far more carefully, what that communication N
would reasonably appear to a dispassionate mind to
convey.

* See page 36
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Commmnica. 4 The commumcation of a proposal 13 complete when 1t
hon when
complote comes to the knowledge of the person to whom 1t 1s made
The commumention of an acceptance 13 complete,—
as agarnst the proposer, when 1t 13 put 1n a course of
transmisston to him, so as to be out of the power
of the acceptor,
as agaunst the aceeptor, when 1t comes to the knowledge
of the propeser

The communieation of a revocation 1s complete,—

as nganst the person who makes 1t, when 1t 1s put into a
course of transmission to the person to whom 1t
1s made, 80 as to be out of the power of the
person who makes 1t,

as against the person to whom 1t 18 made when 1t comes
to Ius Lnowledge

Lllustrations

{a) 4 proposes by letter to sell a house to B at a certain price
‘The commumcation of the proposal 1s complete when 2 recenves the Jetter
(2) B nccepts 1 4 proposal by a letter sent by post
The commumpeation of the acceptance 1 complete —
As agamst B when the letter 18 posted
Az against I when tho letter 1a received
(¢} 4 rovokes lus proposal by telegram

‘The revacation 1s complete ns pgainst 4 when the telegram 1s despatched
It 1s complete ns against & when B recerves 1t

B revokes bis acceptance by telegram I's revocation 13 complete as
;gunsc I when the telegram 15 despatched, and as against 4 when 1t reaches
im

Revoeat on 5 A proposal may be revoked at any time before the com-

:.';YTJ:;?:‘ mu of ats pt 18 as aganst the pro-
ances poser, but not afternards

P

An acceptance may be revohed at any time before the com-
tion of the pt 18 completo ns agamnst the sc-
ceptor, but not afterwards

Mlustration

A proposes by a letter sent by post to sell hus hoase to I
B aceepts the proporal by s letter sent by post.
b8
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4 mar revoke hia proposal at any time before or at the moment when &
posts lus letter of acceptance, but not afterwards

D mav revohe his acceptance at any time befors or at the moment when
the letter conmuncating st reaches .2, but not afterwards

Revooition

6 A\ proposal 1s revohed— how made.

(1) by the communieation of notice of revocation by the
proposer to the other party;

(2) by the lapse of the time preseribed in such proposal
for 1tg acceptance, or, if no time 19 8o prescribed,
by the lapse of & reasonable time, without com-
munication of the acceptance;

(3) by the farlure of the acceptor to fulfil a condition
precedent to acceptance; or

(4) by the death or imsamty of the proposer, 1f the
fact of lus death or mmsamty comes to the Lnow-
ledge of the acceptor before acceptance.”

Notes —1. Sections 4, 5, and 6 dealing respective- Fgcheat

Iy with the communication and the revocation of pro- understand.
posals and acceptances are best considered together. IEFomtof
Clear understanding of them is indispensable to a propossls,
Lnowledge of one's legal position during negotiations. i becgme
It is occasionally convenient to despatch a proposal or

an acceptance by post, to be revoked by telegraph if

certain expectations are not fulfilled while it 1s in the

course of transmission. These sections show under

what restrictions this can legally be done. It is to be
spectally noted that the point of time at which the com-
munication of a proposal or an acceptance is complete

differs as hetween the several parties. The moment a

written acceptance of a proposal has been posted, there

is a complete contract binding on the proposer, al-

though he is then, and will during transmission of the

letter of acceptance continue, in ignorance of the fact.

After such despatch it is too late for the proposer to
withdraw his proposal. It would have been well if,

in a case which happened a few years ago, the officer
concerned had koown the law on this point. But the
acceptor, on the contrary, is not bound conclusively

until his letter is actually received by the proposer.

* Seo Chapter IX, Form No 3
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Tl that moment the letter can be cancelled by tele-
gram It 1s material also to bear in mind that the
same rules apply equally to proposals for, and accept-
ances of, modifications of contracts, and to the com-
munication of rescission of a ‘ vordable’ contract (sec-
tion 66)
Remarks cu 2 Scction 6 explains the various modes 1n which
theyarous  , proposal may be withdrawn  The first method 1s the
revocat on of Obvi0us one of direct revocation by the proposer, the
mrepelt others are revocations by operation of law without any
action on the proposer’s part As regards clause (2),
what 1s 1 reasonable time’ will entirely depend on
the facts of the casc ‘A reasonable time’ for
accepting the offer of an article worth only a few
rupeces 15 not necessarily reasonable mn the case of a
In1ge estate or of a contract to cxccute an extensive
work  Officers must exercise their common sense on
the point  Much the safest and best course 1n making
any proposal 1s to prescribe a time for 1ts acceptance,
and  there s nothing to prevent a man from stipulat-
ing for the actual receipt of an acceptance within some
fixed time”  And 1f no such period was prescribed 1n
the first 1nstance 1t would be perfectly legal for the
proposer to subsequently superadd such a condition
Since he ean prior to acceptance, revoke s proposal
bodily @ fortior:* he can qualify 1t Where a person
to whom a proposal has been made shows signs of
“shlly shallying, this course can advantageously be
adopted The same rule as to ‘reasomable time’
Procp  governs performance too sce section 46 nfra  The
WeCia®  principles underlying clause (4) are stmply— ,
(a) that you cannot validly contract with a person
already dead or 1nsane, but
(b) that when once the contract 15 complete m
Iaw, subscquent death or insamty 1s immatertal  Itas
a remarhable fact that though the death, ete, of the
proposer has actually occurred winle no contract yet
enists 1t 1s stall competent to the other party, 1f actual
I\ unaware of the proposer’s death, ctc, to vahdly
contract so as fo bind the representatives (section 87
mfra) of the proposer

* Al the more 20
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7 In order to convert a proposal into o promise the ac- Acceptince
ceptance must— et bo abso

lute
(1) be absolute and unquahfied;

(2) be expresced mn some usual and reasonable manner,
unless the proposal prescribes the manner in which 1t 15 to be
accepted. If the proposal prescribes a manner in which 1t 1s
to be nceepted, and the aceeptance is not made in such manner,
the proposer may, within a reasonable time after the nceept-
ance 1s commumcated to him, insist that his proposal shall be
accepted 1 the prescribed manner, and not otherwise; but,
af he fails to do <o, he aceepts the acceptance.t

8 Performance of the conditions of n proposal, or the Acceptanco
acceptance of any consideration for a reciprocal pronuse which b l;‘;;:m
may be offered with a proposal, is an acceptance of the pro- {ioaocse
posal. . ceuvng con.

9. In so far as the proposal or acceptance of any promise -}:r:&t;:su.
1s made 1 words, the promise 1s snid to be express. ~In so far expressand
s such proposal or acceptance 1s made otherwise than in words, wphed
the promise 13 saxd to be imphied.

Notes.—1. The above sections form a complete Substanceof
group. The substance of them is this, that the accep- ;‘;ﬁﬁ;ﬁ“"’
tance must be clear, but it need not be expressed
words. Conduct, as usual, is equivalent to words.

As regards clearness, it is well remarked by Cun-
ningham J. that “ the least variation between the terms
of the proposal and those of the acceptance will pre-
vent the acceptance from converting the proposal nto
a promise. A qualified acceptance is, in fact, a new
proposal.” There is no limt to the number of new
proposals which may thus follow each other without -
uny agreement being reached. As soon as the last
proposal of the series is accepted absolutely and un-
quahfiedly in a proper manner, whether by words or
deeds, there 1s a ‘valid promise, but not before.

2 It must not be imagined from the terms of The wholeot
section 9 that, in order to make a contract valid, the bofermet,
whole of its terms must be.expressed. In a recentrnothees
private case, the whole contract, so far as words went, ™
was the simple proposal, “ Will you buy my house
* * * for Rs. 15,000?” and the acceptance,
“Yes, T will buy your housc * * ¥ for
Rs. 15,000.” Now, this was a valid sale (the Transfer

o 1 See Chapter IX, Form No 4
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of Property Act not being i force at the place 1n
question) notwithstanding the fact that numerous most
material terms were left entirely unspecified Not a
word was said as to date of payment, date of delivery,
the furmture and fittings, or other items The law
permits this mode of dealing, and leaves many of the
details to be collected from the surrounding errcum-
stances As regards the persons by whom, and the
time when, and place where, performance 1s due, sec-
tions 40—50 provide useful genmeral rules, but as to
other points not so governed, 1t 1s open to the parties
to rely on usage or custom, or, fathing these, to appeal
to what the transaction itself suggests as the probable
imntention of the parties “Merchants and traders
leave unwritten what they take for granted
1n every contract ”  Mercantile usage fills up the gaps
At the same time, 1t need scarcely be added, the
practice 1s a very objectionable one 1f 1t be carried
Tres fupet on DC}ONd 1ts legitimate limits  “ The legitimate office
of umge  of a usage or custom 1s to interpret the otherwise in-
determinate ntentions of parties” Hence the pro-
vistons of the fifth proviso to section 92 of the Evidence
Act distinctly excluding evidence of customs repug-
nant to or inconsistent with, the express terms of a
contract

OF CONTRACTS YOIDADLT CONTRACTS, AND VOID AGRELCMENTS Opyp

YWhat sgree 10 All agreements are contracts 1f they are made by the
mentsare  free consent of parties competent to contract, for a lawful con-
contracts.  gideratron and with a lawful object, and are not hereby ex-
pressly declared to be void
Nothing heremn contmined shall affect any law 1n force 10
British India, and not hereby expressly repealed, by which
anv contract 18 required to be made 1n wniing or m the pre-
sence of witnesses, or any law relating to the registration of
documents
% ho are 11 Thvery person 13 competent to contract who 13 of the
competentto age of majority according to the law to which he 18 subject,
contract,  and who 14 of sound mund, and 1s not disqualified from con-
tracting by any law to which he 1s subject
12 A per<on 1s s1d to be of sound wind for the purpose of
mal ing o contract 1f, nt the time when ke makes at, he 13 e1p
able of understanding 1t and of fornung a rational judgment
as o 1ts effect upon Ius interests
2

-
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A person who 13 usually of unsound mind, but occnsmnnl}{
of sound mind, may make a contract when ho 13 of sound mand.
A person who 13 usually of sound mind, but occasionally
of unsound mind, may not make a contract when ke 1s of
nnsound mind.
Iluatrations

{a) A patient 1n a lunatic agylum, who 1s at intervals of sound mund,
may contract dunng those intervals

(Y} A sane man, who 1 delinous from feser, or who 1s 2o drunk that ke

cannot understand the terms of a contract, or form a rational judgment as fo
1ts effect on his interests, cannot contract wlulst such delinum or drunken

nees lasts.

Notes.—1. Chapter 1I of the Act furnishes offi- Snmmsty of
cers with a complete guide (except in respect of special f",'l,f,‘;';'o'f,,
cases governed by such Acts as the Transfer of Pro- - coutract.
perty Act, the Railway Act, and so on) to the legal
requisites of an agreement valid in its terms and
enforceable at law. Those requisites may be thus
summarised :—

(@) There must be a lawful consideration,

() The object must also be a lawful one.

(¢) The agreement must not be one ecxpressly
declared by the Act to be void.

(d) The parties must be persons legally compe-
tent to contract; and -

(¢) They must give their free consent.

The special cases yust referred to are further dis-
«cussed 1n some detail in Chapter VIII, Head I, Sub-
head (3).

2. The age of majority is explained in Chapter sgof
VIII, Head 1, Sub-head (2) (A). It varies according meinty.
as the person 1s or is not domiciled in British India,
but for ordinary purposes may be put at 18,

3. The current of Indian decisions was that, as ypeements
under the English Law, a minor’s contract is only with nunors
voidable at his option. In 1903, however, the Privy *™ "
Council decided that, under the Indian Contract Act,

a Tinor was & person incompetent to contract and that
2 minor’s agreement is void (*) It follows that there

can be no question of ratifying or repudiating such
an agreement on attaining majority.

ML R30I A N4
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4 The compiler of this Manual has never known
a el case 1n which 1nsamty was pleaded, but he has
encountered the 1mgentous plea of total deafness, sug-
gested as rendering negotiation and free consent 1m-
possible By patient cross examination the deaf man
was induced to forget himself and to evpose his

decert (*), but such good fortune cannot always be re-
lied upon

5 It has been ashed whether a man who 1s under-
gomng a criminal sentence 1s competent to contract.
Lhe mere fact of the currency of such a sentence does
not disable a man from contracting Even a con-
viction which 1nvolves forteiture of the whole of a
mans property (e g., waging war against the Queen)
docs not deprive lum of Ius civil rights after expiry
of the sentence Thus, he might, during the last few
days of 1ts term, contract for work to be performed by
him after hus release  But the question 1s more theo-
retical than practical A more useful question, and one
based on an actual case 1n point, has been put as to the
consequences of 2 piece-worker’s arrest on a criminal
charge during performance of his contract, leaving
no representative capable of carrying out the work.
(The contract mght he one which he would not even
be entitled to perform by a representative . see section
40 of the Contract Act, page 87 of the Manual) This
raises a very delicate question, depending on a correct
application of sections 39 and 56 of this Act The
reader 1s requested to observe carefully note 3 to
section 39 (page 87) and notes 1 and 2 to scction 56
(page 93) In answering this questton, the compiler
assumes that the arrest has lasted so long that per-
formance of the contract within the stipulated period
has become wmpossible  Now, erther the contractor
has himself to thank for Ins arrest, 2 ¢, he has brought
it on himself, or he ts an innocent man, arrested,
through no fault of his own, on a false charge In
the former case, the matter would come under section
39 the contractor has “ disabled himself ” from per-
forming lis promise in its entirety - the contract is

(%) In 12 veritae—the trath comes out dunng enger

(3]
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therefore ‘roidable” at the chorce of Government
In the latter case, on the otlier hand, the matter would
apparently fall under section 56 Performance has
become 1mpossible,—that 1s to sy, legally 1mpossible,
—through the innocent man’s misfortunc, not s
fault, no doubt, but the fact remarns that, as he can-
not be 1n two places at once, his mearceration renders
1t impossible for lam to perform his promise  This
being <o, the contract forthwith becomes “void”  The 1rctical sd
practical adsvice arsing on this peculiar contingency J sogneect
1s that as the contract is ewther vordable or void, 1t 18
best to exercise the right gnen by section 89 and to
declare 1t to be at an end This 1s the simplest
course
13 Two or more persons are said to consent when they
agree upon the same thing 1 the same sense
14 Coosent 15 said to be free when 1t 13 not caused by— “f:eed'-;%:ed

(1) coercion, as defined 1n section 15, or

(2) undue influence, as defired 1n section 16, or

(3) fraud, as defined 1n section 17, or

(4) musrepresentation, as defined 1n section 18, or

(6) mistake, subject to the provisions of sections 20, 21,

and 22

Consent ™
defined

Consent 1s said to be so caused when 1t would not have
been given but for the existence of such coercion, undue
fluence, fraud, misrepresentation or mistake

15 * Coercion ’’ 18 the committing, or threatening to com  ocreion J
mit any act forbidden by the Indian Penal Code, or the un defin
Jawful detaining, or threateming to detain, any property to the X1V of 1860
prejudice of any person whatever with the intention of causing
anv person to enter into an agreement

E.

planation —It 1s terial whether the Indian Penal
Code 15 or 18 not i force in the place where the coercion 18
employed

16 ““ Undue influence’” 1s said to be employed m the yndueim
following cases —

fluence de
(1) When = person in whom confidence 15 reposed by flaed
another, or who holds a real or apparent authonty
over that other, makes use of such confidence or
authorty, for the purpose of obtaining an advan.
tage over that other, which, but for such con
fidence or authority, he could not have obtained
(2) When o person whose mind 15 enfeebled by old age,
lness or mental or bodily distress 13 5o treated

65
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as to make him consent to that to which, but for
such treatment, he would not have consented,
although such trestment may not amount to
coercion

17 “Fraud” means and 1includes any of the following
acts committed by a4 party to a contract, or with lis conmi-
vance, or by hus agent, with intent to decerve another party
thereto or his agent, or to induce him to enter into the con
tract —

(1) the suggestion as to a fact of that which 1s not true
by one who does not believe 1t to be true,

(2) the active concealment of a fact by one having
knowledge or belief of the fact,

(3) a promuise made without any intention of perform-
mg 1, -

(4) any other act fitted to decenve,

(6) any such act or omussion as the law specially de
clares to be fraudulent

Ezplanation —Mere silence as to facts likely to affect the
wilhingness of o person to enter into a contract, 15 not fraud,
unless the circumstances of the case are such that, regard be
1ng had to them, 1t 13 the duty of the person Leeping silence
to speab or unless his silence 15 1n 1tself equivalent to speech

INustrat ons

{a) teells by auction to B s horse which 4 knows to bo unewound 4
says nothing fo & sbott tho Jorse s upto nduess Thia 1o not
raud in

(2) B 15 A & davghter and has Just como of age Here the relition
et veen the prties would raake 3t 4 4 duty to tell 2131 the hosto
12 unsoun

(¢} B saya to 1— 1t you do not deny 1t T shall pssumo that tho horse
1 Aoland 1 rays nothing Mers A s s lence 1s cquuialent to
rpece

(d) A and D beng traders enter upon a contract 1 hae private
information of a chinge 1n prices which would affect Z ¢ will ny,
ners to proceed with the contract A 15 not bound t inform &t

18 ‘‘Jisrepresentation ”” means and 1ncludes—

(1) the positive assertion, 1n o manner not warranted by
the information of the person making 1t, of that
which 1s not true, though he believes 1t to be
true,

(2) uny Lreach of duty which, without an intent to de-
cewve, gains an advantage to the person com-

[
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mitting 1t, or any one claiming under him, by
misleading another to his prejudice, or to the
prejudice of any one claymmg under him,

(3) causing, however innocently,  party to an agree
ment to make a mistake as to the substance of the
thing which 1s the subject of the agreement

Notes —1 Sections 14—22 declare i what eir- Sabstaneo of
cumstances a consent’ actually given 1s no consent in jytom -
law, because 1t 1s not “ free ”

2 As regards section 13, defining “consent,” 1t True import
must always be remembered that the question 15 mot *® contont
one of the thoughts of the heart, but only of the words
of the mouth This has been fully commented upon
under section 3 supra

3 It must be noted that our law 1s by no means Qurlsw
wdentical as regards the provisions of these sections %,‘,T;{;{’,ﬁ
with English law, so that the reader should be on his
guard against _allowing any preconcerved 1deas or
Lnowledge of English law to influence hm  Our
“coercion,’ for instance, 1s distinctly wider than the
corresponding “duress’ of English law It 1s ques-
tionable, on the contrary, whether our definition of
“fraud ” 1s as wide as that accepted 1n England A
still more conspicuous deviation from Lnglish law will
e pointed out under the Lxception to section 19

4 Tt 1s very important indeed that all officers practical
should know precisely what facts would, 1f proved, yalueof thee
enable a contractor to avold his agreement In a
heavy swuit frequently quoted in this Manual as
“Jones’ case’ almost the entire case for the plaintifi
esfed oo an wnmarvanfalle effemph oo hae paxt e
establish that ‘ misrepresentation’ had been commit-
ted by Government officers It 1s essential to the
sound management of business transactions that those
conducting them shall know what they are bound, and
what they are not bound, to disclose to each other, to
know what each party may, and what he may not,
Tegitimately infer from the other’s silence The
special duties of buyers and sellers of immoveable pro
perty, and of lessees thercof, are enacted 1n Act IV
of 1882, sections 55 and 108—sce Chapter VII infra

ne [i¥d
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Other particular cases are dealt with 1n like manner
1n other Acts

5 Facts which only come to a party’s knowledge
after the contract 1s complete are, of course, 1m-
material, since he could not disclose prior to the bar-
gatn what he did not then hpow himself

6 It 1s highly important to clearly understand
that gudlty hnowledge 1s by no means necessarily pre
sent 1n msrepresentation’, in other words, a clear
conscience 15 no guide at all to a person who wishes to
satisfy himself as to whether he has 1n the legal sense
‘ msrepresented ’ facts  The question 1s an objective,
not a subjective, one

19 When consent to an agreement 15 caused by coercion,
undue nfluence, friud or misrepresentation, the agreement 18
a contract voudable at the option of the party whose consent
was so caused

A parts to 2 contraet, whose consent was taused by fraud
cr msrepresentation, may, 1f he thinks fit, mmsist that the con-
tract shall be performed, and that he shall be put in the pos:
tion 1n which he would have been 1f the representations made
had been true ®

Faeeption —If such consent was caused by misrepresenta
tion or by stlence, fraudulent within the meaning of section
13, the contract, nevertheless, 15 not vordable 1f the party
whose consent was so caused had the means of discovering the
truth with ordinary diligence

Frplanation —\ fraud or misrepresentation which did not
cause the consent to a contract of the party on whom such
frand was practised or to whom such misrepresentation was
made, does not render a contract vordable

Hlustrat ons

{a) A snten ling to decerve 71 falacly represents that five hundred maunds
of indigo are m1de annually at 1 # factary and thereby induces 7 to buv the
factory The contract 1s vo lable at the option of &2

t 4 Ly a maygancagant tan da Ju 22 arennaa dle {a Fel ave that Tre
Dy e . . A o L
a » ' . - L]
. . . g - . f

* Bee Chapter IX, Form No 5.
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{c) 4 frandulently snforms P that A & estate 15 {ree from {ncumbrance
B thereupon buys the estate The estate 15 subject to a morigage B may
either aveid the contract or may wnsist on 1ts bemng carrred out and the
mortgage debt redeemed

{d) B having discovered a vein of ore on the estate of 4 adopts means
to conceal and does conceal the existence of the ore from 4 Through 4 &
sguorance B 1s enabled to buy the estate at an under valhe The contract 13
vordable at the option of 4

(¢) A 1s entitled to succeed to an estate at the death of B B dies €
haning recenved intelligence of B 4 death prevents the ntelligence reaching 4,

and thus 1nduces A to sell him his 1nterest 12 the estate  The sale 15 voidable
3t the option of A4

Nores —1 The contract, 1t will be observed, 1S Legaleflect
not void, but only vordable where the comsent was oo
caused by coercion, etc  Where 1t 15 due to joins mis- plamed
tahe of fact, on the other hand, the agreement 15 void
(section 20)

2 Where fraud or misrepresentation caused the fourses open
consent, the 1njured person has three courses open to party
him, and 1t 15 most essential to realrse that on becom- Prompt sk
wng aware of the facts he has to elect forthwith what say
Jewilldo He cannot let the agreement go on as valid
and subsisting, and afterwards claim to avord 1t He
ean (a) avord the agreement, or (5) 1f under 1t he was
bound to do anything, he car refuse to do 1t, or {¢) he
can endure the injury and treat the agreement as
valid, while also 1nsisting on being put 1nto the post
tion 1n which he would have been if the representa-
t1ons made had been true  One of the strongest parts
1n the defence of Jones’ case consisted of proof that,
after the plamtiff was thoroughly aware of what he
was pleased to describe as “misrepresentations,” he
adopted nope of the ahove three courses, but distinctly
led the officers of Government by his language and
conduct to believe that he wholly watved all com
plamnts He thus induced the responsible authorty to
refrain from stopping the work for the future, which
he had power under the contract to do, and otherwise
would have done at once Hence a complete defence,
fatal to the claim, under the law of “estoppel ”

3 The Exception to this section 15 a pronounced Seops and
innovation upon, and departure from, English layy, festonsble.

1 th
and one which, rightly understood, 1s as sound and Execption
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Other particular cases are dealt with 1n Iike manner
1n other Acts

E:Z:ﬁ'ff;e’ 5 Facts which only come to a party’s knowledge

mmatern!  after the contract 1s complete are, of course, um-
matertal, since he could not disclose prior to the bar-
gain what he did not then know himself

Quilty knou

Tedge mot 6 It s highly important to clearly understand

necessary to that guelty Lnowledge 1s by no means necessarily pre

Tntahon” S€nt 1n ‘ misrepresentation’, 1n other words, a clear
conscience 1s no guide at all to a person who wishes to
satisfy himself as to whether he has in the legal sense
‘musrepresented * facts The question 1s an objective,
not a subjective, one

Yodability 19 Vhen consent to an agreement 1s caused by coercion,

al,:hg;::'}’:;t’ undue nfluence, friud or misrepresentation, the agreement 18

consent a contract voidable at the option of the party whose consent
wns 50 caused

A party to a contract, whose consent was caused by fraud
cr misrepresentation, may, 1f he thinks fit, 1nsist that the con-
tract shall be performed, and that he shall be put m the post
tion 1n wlich he would have been 1f the representations made
hnd been true *

Ezception —If such consent was caused by misrepresenta
tion or by silence, fraudulent within the meaning of section
1i, the contract nevertheless, 1s not voidable 1f the party
srhose consent wns 80 caused had the means of discovermng the
truth with ordinary diligence

Ezplanation —A fraud or misrepresentation which did not
cause the consent to ~ contract of the party on whom such
frrud was practised, or to whom such misrepresentation was
made, does not render 4 contract voidable

Nlustrat ons

(a) A intending to decerve I falsely represents that five hundred maunds

of indigo are made annually at 4 s factory and thereby induces Z to buv the

factory Tho contract 1s vordablo at the option of Z
. Ve —

* See Chapter IX, Form ho 5
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(¢} A frandulently mnforms B that A's estate 1s free from tncumbrance
B thereupon buys the estate The estate 1s subject to a mortgage B may
esther avord the contract or may insist on its being carried out and the
mortgage debt redeemed

{d) B, having discovered a vein of ore on the estate of A, adopts means
to conceal, and does conceal, the existence of the ore from 4 Through 4’s
1znorance B 13 enabled to buy the estate at an under value The contract 1s
voidable at the option of 4

{e) A 1s entutled to succeed to an estate at the death of B, B dies C,
having received ntelligence of 's death, prevents the wntellgence reaching 4,
and thus 1nduces A to zell lam his 1nterest in the estate  The zale 1s vordable
at the option of 4

Notes —1. The contract, it will be observed, is Legaleffect
not zoid, but only voidable where the comsent was 2o
caused by coercion, etc. Where it is due to joint mis- pluned
take of fact, on the other hand, the agreement is void
{section 20).

2. Where fraud or misrepresentation caused the Courses open
consent, the injured person has three courses open to pm}
um, and it is most essential to realise that on becom- Prompt clec-
ing aware of the facts ke has to elect forthwith what sary.
hewilldo He cannot let the agreement go on as valid
and subsisting, and afterwards claim to avoid 1t. He
can (@) avoid the agreement, or (b) if under it he was
bound to do anything, he can refuse to do it, or (¢) he
can endure the injury and treat the agreement as
valid, while also insisting on being put into the posi-
tion in which he would have been if the representa-
tions made had been true. One of the strongest parts
in the defence of Jones’ case comsisted of proof that,
after the plaintiff was thoroughly aware of what he
was pleased to describe as “misrepresentations,” he
adopted none of the above three courses, but distinctly
ed the officers of Government by fifs fanguage and
«conduct to believe that he wholly waived all com-
plaints. He thus induced the responsible authority to
tefrain from stopping the work for the future, which
he had power under the contract to do, and otherwise
would have done at once. Hence a complete defence,
fatal to the claim, under the law of “estoppel.”

.3 The Exception to this section is a_pronounced scopsand
innovation upon, and departure from, English lax, feasonstle-
and one which, rightly understood, is as sound and Erception
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reasonable as, to the lay mind, 1t appears the opposite
It must be carefully realised that the words “traudu-
lent within the meaning of section 17 ” apply only to
‘silence and not to “ misrepresentation”  Fraud con-
sisting of active misstatement 1s wholly outside this
exceptional provision The rule rests on the admir-
able and frequently quoted maxmm, “ vigilantibus non
dormientibus  succurrit lez’* If, by the exercise of
ordinary diligence, a person can discover the truth,
and will not take even this moderate amount of trouble
to do so, the law will not help him here There 1s,
however, one special case to which 1t 1s believed that
the Lxception would not be appled, viz, where the
person making (however innocently) the misrepre-
sentation ezpressly requests the other party to accept
hus assurance as correct and to refrain from verifying
1t, and the other party for this reason does reframn
This 1s mentioned because the fact may often suggest
a very convenient way out of a troublesome 1nvestiga
tion, which otherwise must be held 1n order to make
the positton a legally safe one An example will per-
haps male the writer's meanmng clearer  Suppose a
contractor offers sleepers, meorrectly described as of a
certun quality, for sale, at a place where the officer
concerned can with ordinary diligence examine them
for himself The officer ean say to lym I am not
prepared to buy the sleepers unseen merely on the
strength of your description, and 1t 1s not worth my
while to spend my time on an examination of them,
but 1f you lihe to expressly beg me not to examine them,
but to take them on the faith of your description, I
will do 507  If the comtractor does s, and thus
induces the officer to buy them witheut makmg a per-
sonal examination of the sleepers it 1s believed that
the contractor could not afterwards rely on the Lxcep-
tion to this.section He would be ‘equitably estop-
ped’ from so doing

20 Where both the parties to an apreement are under a

mistake as to a matter of fact essential to the agreement, the
agreement 13 voul

* * The law succours thore wha are watchful not those who sleep *

0
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Exzplanation —An crroneous opinion as to the value of the @ 5&*‘“’ ;5 to
thing which forms the subject matter of the agreement 1s not ?;;'e”
to be deemed ~ mustahe as to a matter of fact

Hlustrations

{a) 1 agrees to sell to B a specific cargo of goods supposed to be on it
way from England to Bombay It turns out that before the day of the bar
gam_ the ship conveying the cargo had been cast away and the goods lost
Neither party was aware of the facts Tho agreement 18 void

{b) 4 agrees to buy from B a certain horse It turns out that the horse
was dead at the t me of the bargamn though neither party was aware of the
fact The agreement 1s void

(¢) A being entitled to an estate for the hife of B agrees to sell 1t to C
B was dead at the time of the agreement but both parties were ignorant of
the fact The agreement 15 voud

21 A contract 1s not voidable because 1t was caused by n Effect of
mistake as to any law 1n force 1n British India, but & mistake a’i“:}” as
s to a law not 1n force 1n British India has the same effect as
a mastake of fact

Illustrations

{a) 4 and & make a contract grounded on the erroncous behef that a parta
ular debt s barred by the Indian Law of Limtation  tho contract 15 not
soidable

(%) 4 and B make a contract gronnded on an erroneouns belief as to the
law regulating bills of exchange 1n France the contract 1s voidable

22 A contract 13 not vordable merely because 1t was Contract
caused by one of the parties to 1t being under a mistake as to caused by
7 matter of fact ::l':m" of

party as
Nortes —1 These three sections form a group fmstteret
dealing with ‘mustake’ Section 22 would perhaps
have more smitably followed section 20, or even formed
a part of 1t

2 Tt 1s to be carelully noted that the joint ms What‘ms,
take of fact must be as to a matter of fact essential HErztlne”
to the agreement  Where an attempt to avoid an sgreemert
agreement under colour of  mistake’ 1s made—and 1t ¢
15 a favourite device—the followang points must be
cxamined —

(@) Was the allezed mistake one ot fact and not
of law?
(b} If of fact, was 1t common fo both parties ?
4 7
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() If so, was 1t as to a fact essential to the
agreement

(d) Was 1t about a fact other than the value of
the subject-matter of the agreement?

Unless all these four questions can be answered in
the affirmative, the plea 1s bad

A few words may be added as to these points

As regards (a), the question, for example, whe-
ther a certain Jaw 1n force 1n British India 1s or 15 not
1 force 1n a given part of British India 1s one of law,
not of fact, although 1t may depend merely on the
fact of a certain notification having 1ssued or not

As regards (), the basis of this rule 1s that (to
quote Mr Justice Cunningham) “ were this not so, 1t
would always be 1n the power of a party to a contract
to evade 1t by alleging a mistake” Where both par-
ties have bond fide made a mistake as to an essential
fact, there 1s obviously no reason why they should both
have an agreement forced on them which they did not
really intend to enter into

As regards (c), 1t would plainly be absurd to in-
validate, or to allow either party to evade, an agree-
ment bfcause both partres were under a mistahe as to
some matter of fact irrelevant to the agreement Sup
pose, for instance, that hoth parties really believed,
when agreeing together, that the world 15 flat, not
round ~ What does this matter? Did that behef
influence the consent of either? Clearly not The
plea of mustake must therefore always be carefully
scrutimised under point ()

Point (d) needs no comment It 1s quite plain

How far 3 Section 21 1s based on the rule that every man

T ™ must be conclusively deemed to know the law of the

now the liw country in which he resides  * There 18,” says Chan-
cellor Kent, “no other principle which 1s safe and
practicable 1n the common intercourse of mankind’
But obyiously 1t would be unfarr and unreasonable to
plnce foreign laws in the same category — Therefore
it 1s that section 21, which appears 1n a law of Bri
tish India, declares laws “not in force in DBritish
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India’ to be mn the category of facts This point
arose mn respect of a very large arbitration case

23 The consideration or object of an agrecment 15 lnwful, What cons:

,
derations and
unless— ohbj-ats are
1s forindden by law, or wi1l and
® ¥ A what not

35 of such a nature that, 1f permitted, 1t would defeat the
provisions of any law, or

15 fraudulent, or .

mvolves or mmphies mjury to the person or property of
another, or

the Court regards 1t ss immoral or opposed to public
policy

In each of these cases, the consideration or object of n

agreement 15 sa1d to be unlawful Dvery agreement of whick
the object or consideration 15 unlawful 15 vord

Notes —1 This 1s a very important section The E}‘j,}ﬁ;‘,‘“’
“object ” of the agreement 1s that which 15 to be done obects®
under 1t. In an agreement to bulld a bridge for g,
Rs 10,buu, the object 1s the building of the bridge,
while the consideration 1s the payment of Rs 10,000
Unlawfulness of exther object or consideration renders
the agrecment altogether vord It 1s noteworthy that
the word ‘ unlawful” 1s used as including what 138
merely “ forbidden by law,” which would more natur
ally be merely called “1llegal” For examples of such
“1llegal ¥ objects, see the Act, sections 26, 27, 28, and
30 A promise to obtain employment for another in
the public service 1n exchange for money 1s an nstince
of 1llegal consideration, 1t being umversally regarded
as opposed to public policy

2 As ta a.promase tn da 20 thangs, ane Tegal. mp’;ﬁ, gegul
the other 1llegal, sce scction 57 and the note upon 1t

nfra, page 94
Voud Agrecments

24 If any part of a single consi1auat ~m Fom ana aw woma fee
ahjects, or any one or any part of any
tions for a smgle object, 1s unlawful, .

Notes —1 This section shows how careful per- tiwisln
sons when contracting should be to include nothmgm
illegal 1n either object or consideration of the agree-
ment The subject recurs under sections 57—58
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2 Sections 24—30 enumerate particular classes
of void agreements, but officers are only concerned with
those falling under sections 25, 28, and 29

25 An agreement made without consideration 13 vord ua
less—

(1) 1t 15 expressed 1 writing and registered under the law
for the time being 1 force for the registration of documents,
and 1s made on account of natural love and affection between
parties standing 1n a near “elation to each other, or unless

(2) 1t 13 o promise to compensate, wholly or m part, o
person who has already voluntarily done something for the
promisor, or something which the promisor was legally com-
pellable to do or unless

(3) 1t 13 a promise made 1 wniing and signed by the
person to be charged therewith, or by his agent generally or
specially authorsed 1n that behalf, to pay wholly or m part
a debt of which the creditor might have enforced payment but
for the law for the limitation of smits

In any of these cases, such an agreement 1s a contract

Notes —1 The common example of an  yreement
without consideration 1s a gratuitous promise given
and accepted A mustake very commonly made 15 with
reference to contracts based on tenders  Various De-
partments of Government keep and 1ssue printed
tender forms for the supply of goods These tender
forms have a blanh column for rates which the tender-
Ing contractor fills 1n according to the rates at which
he 1s prepared to supply the goods Where the
amount of goods 1s stited and the contractor agrees
and 15 bound to deltver all the goods at a given time
or times no difhculty arises But, as very often hap-
pens, the form provides for the supply of an approxi-
mate quantity only which the contractor undertahes
to supply at such times and in such quantities as he
my, from time to time, be directed to supply and, at
*he same time, Government does not undertake to order
or take any of the goods It 1s a mistaho to 1magine
that, 1n the latter case, a legal contract exists under
which the contractor remamns bound to supply the
goods There 1s no consideration 1nasmuch as Govern-
ment 15 not bound to order the goods and made no pro-
mise to do<o  The legal position 1n such a case 1s that
the contractor is regarded as mahing a continuous

4



TRACT ACT  OF VALID, YOID, AND VOIDABLE AGREEMENTS | feirar 1y

er to supply the goods at certam rates and up to
rtatn quantities  Or, in other words, he states the
ms on which he 1s prepared to do business
f you will send me ‘orders for goods I will
pply them to you for a certain period at a certain
te’ It 1s not sufficient for the Government to say
agree” When the contractor 1s given an order to
pply a certain quantity of goods his offer 1s then,
d only then, accepted and a valid legal contract
mes 1nto being and the contractor 1s bound to supply
e goods ordered If the terms of the tender allow
the whole of the goods can be ordered at one time.
p to the time of the g1ving of the order the contractor
merely 10 the position of a man saying ‘I am will-
g to supply the goods on such and such terms’
he contractor can withdraw from hs offer, or tender,
any time except 1n regard to orders or requisitions
ready made directing him to supply goods (I L R
EBom. 97, G N R Co s Witham, L R 9C P 16)
probably 1s sometimes desirable for Government not
» bind 1tsclf to tahe any defimite quantity of goods
nd yet be 1n a position to order goods as and when
*quired at certain fixed periods and on certain con
it1oms fixed beforehand ~When such 1s the case Gov-
rnment must offer some legal consideration to the con-
ractor to ensure a binding contract The Courts are
ot concerned with the adequacy of consideration, any
gal consideration 1s sufficient  Bearing in mund
he definition of consideration (see notes under section
), 1t would be suffictent for Government to promise to
orbear, or abstain, from domg something And, 1f How to pus
clause were 1nserted to the effect that the Govern-2"h ,‘%‘ﬁ"‘“
nent bound 1tself to take all 1ts requirements of a cer bams
ain pature, at a certain place, up to a certain quantity
rom the particular contractor and agreed not to take
iy of those goods from anybody else, such a clause
r promise would constitute legal consideration and the
ontractor would be hound to comply with all requis:-
1ons up to the specified amount In a recent decision
»f the Privy Counci, on an appeal from Canada, 1t
vas held that the absence of any promise to abstain
from giving the work to some other contractor rendered
the contract not binding Though Government does
k(3
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not promise to order the goods in any event, yet it
promise$ to abstain from obtaining its requirements
trom anybody else and agrees to order its require-
ments, if any and whatever they may be, from the
contractor. Clearly Government is tied and bound
to order 1ts requirements, such as they may be, from
the contractor alone, and, to that extent, there is a
promise to abstain from obtaining the goods from any
other person. Pollock in his edition of the Indian
Contract Act (1905), page 33, says, “ If however there
is an undertaking on the part of B not to send orders
for coal (or whatever the goods in question may be)
to any other person than 4 during a specified time,
there is a good consideration for a promise to supply
such coal as B may order on the specified terms and
up to the specificd extent.” This may be accepted
as a correct interpretation of the law on the subject.
In the Commissariat case (P. R. No. 72 of 1904) this
view of the law was urged before the Chief Court and
it was further urged that in that case therc was an
implied promise to abstain from ordering the goods
from any other contractor; but, without dealing with
tho legal point, the Court held that, in the particular
circumstances, there was no promise on the part of
Government, express or implied. A clause to the effect
indicated might well be introduced in the forms of
the Supply and Transport Corps instead of the com-
plicated and ineffective arrangement of ‘maximum’
and ‘minimum’ quantities now adopted to get over
the difficulty.

2. No agrcement made on behalf of *vau-
ment can possibly fall within clause ("

2. The puumise weder daxar §. ‘oo
fresh cause of action, and is thus di EE
an acknowledgment under section 1 :
tion Act (see Chapter V infre) which
cauge of action alive. The acknowl
given before the * time-barre”
referred to in ¢ this section,
until the debt i

28. Lvery agrn
stricted absolutely
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respect of any contract by the usual legal proceedings 1n the of legal pro
ordinars tribunals, or which limuts the tume withm which ho cecdings void
may thus enforce his rights, 13 voud to that extent

Exrception 1 —Tlis section shill not render 1llegal a con “g“;ns:{o
tract by which two or more persons sgree that any dispute Sorer o arni
which mav arce between them 1n respect of any subject or trationdis
class of subjects <hall be referred to arbitration, and that only puto that
the amount awarded 1n such srbitration shall be recoverable ™ *r=®
1n respect of the dispute o referred

Ezception 2 —Nor shall this section render illegal any sawngof
contract 1n wniting by which two or more persons agree to contractto
refer to arbitration any question between them which has al :fo’::‘“ez
ready arsen, or affect any provision of any law in force for yavealready

the time being as to references to arbitration afsen

Nortes —1 Tlus section demands careful atten- Worthless
tion It shows, for example, the worthlessness of feeofivee!
traffic rules declaring that a railway will not be liable thskwd
unless claims as to damaged goods are submitted with-
in 48 hours (The Legislature has now dealt with
this pornt 1n sectron 77 ot the Railway Act, IX of
1890) Lven granting that such rules form part of an
1mplied agreernent between the raillway and the other

party, such an agreement 1s void for more reasons than
one

2 The two Exceptions are highly important The Indispens
first shows within what limts an arbitration clause 2P° Homents
m a contrict as to future disputes 1s valid Tt 15 0 agreementto
be noted that to make such a clause valid, 1t must not ‘,‘,f};ﬁ;"ﬁfs
only provide for reference to arbitration 1t must putes
also provide that only the amount awarded 1n such
arbitration shall be recoverable in respect of the dis
pute so referred * Tt 1s a very delicate question whe
ther an arbitration clnuse not providing as above, and
relating only to future disputes s logal The safest
course 15 therefore to 5o word the arbitration clause
1n Contract Deeds as to bring 1t unmistakably within
the first Exception to section 28 of the Contract Act
It has been recently ruled (I L. B 83 Cal 1169) that
the following arbitration clause came within the ex
ception and was perfectly vahid  “ Any dispute aris
g out of this contract shall be referred to the arb
tration of whose decision shall be accepted
as final and binding on both parties to the
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contract.” The reviser is of opinion that it would be
safer and preferable to omit the words “ accepted as.”
No agreement whereby a party is prevented absolutely
from having recourse to a court is valid. The arbi-
trator may have been guilty of misconduct, or he may
have exceeded his powers and the scope of the refer-
cnce, and, therefore, it may become very mecessary to
have recourse to a Court. It is to be borne in mind
that the section itself does not allude to arbitration.
It merely forbids any agreement to exclude the juris-
diction of a Court and an agreement to refer does
not necessarily do that. The Court would still have
power to interfere for good cause and to a limited
extent -

3. The second Exception proves the clear le-
gality of agreements to refer to arbitration disputes
which have already occurred. From such an agree-
ment neither party can withdraw “unless the scope
and object of the agreoment cannot be executed, or un-
less it be shown that some manifest injustice will be
the consequence of binding the parties to the contract.”
These are the words of the Privy Council (*), and they
are clearly embodied in section 21 of Act I of 1877
above referred to.

4. A number of officers have enquired whether the
usual arbitration clause is not virtually a dead letter
as being unenforceable in law. It is evident that
widespread lack of confidence in its validity exists in
the Public Works Department. The subject is one
of extreme importance, for, in the compiler’s opinion,
by far the best way of safeguarding the legal interests
of Government is to keep altogether clear of the Civil
Courts, without at the same time pusillanimously
giving away the rights of Government by invariably
compromising the claims of contractors. ~ One excel-
lent suggestion has been received for the establish-
ment of arbitrators or Courts of arbitrators, propor-
tioned in experience to the amount in dispute. It is
not expedicnt to attempt a detailed exposition of the
subject here; but the compiler is sure that it is one

()12 M. L A, 131
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deserving of the earnest consideration of Government,
1n order that the best possible form of arbitration
clause, and one of undoubted validity, may be decided
on and 1ssued by authority for use 1n futurc cases
When this has been done, 1t ought to be 1mpressed on
officers that 1t 1s their bounden duty, on the occur-
rence of any dispute whatever under an agreement, to
promptly call on the contractor 1n writing to go to
arbitration, at the same time doing every thing 1ncum-
bent on them~clves, according to the terms of the con-
tract, to grve full efficet to the clause and by 1ts axd to
effectually bar legal proceedings against the Govern
ment That a perfectly enforceable condition on this
subject can be deviced 1s certain, and if sufficiently
explicit nstructions as to putting 1t nto practice he
1ssued, no officer of intelligence need ever go astray
It 15 a mistahe to suppose that an arbitrator duly ap-
ponted can only decide questions of fact The terms
of the section (Lxception 1) are quite general, and
undoubtedly 1nclude an award deciding questions of
Taw as well as questions of fact

5 The above paragraph 1s the view of the com-
piler to which great weight should be given The
reviser 1s, howeier, of opinion that outside the Pre
sidency towns and other areas to which the Indian
Arhtration Act may be extended Uy notification no
arbitration clause can be devised which will entirely
exclude the jurisdiction of a Court

6 By the New Civil Procedure Code (Act V of Remedies on
1908) an important change in the law relating to ;’g’,’::;;’:“o
arbatration has beer made Section 18 of the second refer
schedule of the Act 1s as follows —* Where any party
to any agreement to refer to arbitration or any person
clatming under lim institutes any swit against any
other party to the agreement or any person claiming
under him 1n respect of any matter agreed to be refer
Ted, any party to such suit may at the carliest possible
opportunmity and 1 all cases where 15sues are settled,
at or before such settlement, apply to the Court to
stay the smit, and the Court, 1f satisfied that there 1s
no_sufficient reason why the matter should not be
teferred in accordance with the agreement to refer to
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urbitration, and that the apphcant was, at the time
when the smit was instituted and still remains, ready
and willing to do all things necessary to the proper
conduct of the arbitration, may make an order staying
the smt”  And by section 22 of the same Schedule the
provision 1n section 21 of the Speaific Relief Act, 1877,
to the effect that 1f any person who has made a contract
to refer a controversy to arbitration and has refused
to perform 1t, sues m respect of anmy subject which
he has contracted to refer the exastence of such con-
tract shall bar the swit, has been repealed The
present law 1s a great improvement in that previously
one of the parties could rush into Court before he had
actully refused to go to arbtration and thereupon
the agreement to refer to arhtration was of no efiect
As the law now stands the benefit of an arhtration
clause 1s not lost and can be given complete effect to
If the contractor 1n spite of an agreement to refer to
arbitration goes to Court his suit can be stayed Where
no award has been made and the contractor delays or
refuses to refer to arbitration, an application can be
made to Court under section 17 of the second schedule
of the Civil Procedure Code, to file the agreement 1
Court and, where no sufficient cause 1s shown to the
contrary the Court will order the agreement to be
filed and will make an order of refercnce to the arhi-
trator appointed under the agreement, or, if there 1s
no such provision and the parties cannot agree, the
Court will appoint an arbitrator  Where, 1n accord
ance with the agreement, a reference has been made to
an arbitrator without the mtervention of a Court and
an award has been given, an application can be made to
Court under section 20 of the second schedule of the
Tl Procedure Code to file the award 1n Court and,
unless good cnuse 15 shown to the contrary, the Court
will pronounce Judgment according to the award and
gnve a decree, and no appeal will lie from such decree,
except 1n so far as the deeree 1s 1n excess of, or not 1n
accordance with, the award It will, thus, be scen
from the above remarks that it 1s the arbitrator who
in cach case makes the award and the Court mercly
enforees 1t

The result 1s that on a breach of an agreement to
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refer, to which the provisions of the Indian Arbitra-
tion .Act do not apply, there are three remedies open
to the aggrieved party —

(@) He mqy sue for damages for the breach

(b)) He may have the agreement specifically per-
formed in the manner provided by the
Code of Cnil Procedure, or

(¢) In the event of a surt being nstituted
agarnst him he inay hasve the proceedings
stayed

Remedy (2) means a suit i Court and, apaut from
that, 1s of no practical value

Where the Indian Arbitration Act applies the
matter 15 governed by the Act, which 15 set out at
length 1n Appendix T’

7 The tollowing points should also be borne 1n Dutesofan
mind A man cannot be arbitrator 1n his own dispute *whtmtes
Too often the very man who has to pass work or goods
1s named as the arbitrator whose decision 1s to be final
As far as possible the arbitrator should be a superior
officer and one not actually concerned with the carry-
1ng out of the contract Secondly, 1t 15 generally con-
stdered sufficient to send the papers relating to the case
to the officer named as arbitrator and for him to pass
his decision after a perusal of the same This proce-
dure 1s not suffictent The arbitrator must act as any
other arbitrator On a reference being made to him
he should 1ssue notices to both parties, giving a date
for them either to submit their cases or to appear be
forehim The parties must be heard, 1f they so desire,
and be given an opportunity to summon witnesses or
dewnerts T whiveele o e wilviawan W ey
notes of the proceedings inasmuch as in the event of
an adverse award 1t 15 not unusual for the procedure of
the arbitrator to be attacked and he be accused of legal
misconduct

29 Apreements the meaming of which 1s not certan, or Agreements
capable of being made certain, are vord vodforun
certamty
IMlustrat ony
(a) A agrees to sell to I a hundred tons of o]  There 15 nothung
whatever to show what hinl of ol was intended The agreement 1s vod
for uncertainty
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{4) A agrees to zell to B one hundred tons of o1l of a speafied description
ki own as an article of commerce There 18 no uncertainty here to make the
agreement void

{¢) 4 who 1s a dealer 1n cocoanui otl only agrees to zell to B one
hundred tons of ols  ‘1he nature of A # trade affords an ind cation of the
meauing of the words and 4 has entered into a contract for the sale of ene
hundred tons of cocoanut vl

(d) 4 agrees to sell to B all the grain 1 my granary at Ramnagar
There 18 no uncertainty here to make agreement vo

(e} 1 agrees to B one thousand maunds of rice at a price to bo fized
hy € As the price 1s capable of being made certain there is no uncertainty
here to make the agreement void

(f} 4 agrees to sell to 2 my white horse for rupees five hundred or
rupees one thousand There 1s nothing to show y hich of the two prices was
to be given The agreement 15 voud

Cottanty o Notes —1 Certanly being one of the first escen-

wmostim  t1als of a soundly drawn agreement, the illustrations

portant to section 29 are quoted  As little reliance as possible
should be placed on the power to make certain after-
wards the meaning intended It 1s far better to ex-
press 1t unmstahably, mstead of relying, for mstance,
on so dubious 2 gmde as that 1 1illustration (¢}

Esomples of 2 An agreement 1s mot ° uncertan ' hecause

noteonstt  Neither party knows the exact extent of the subject

g " matter of 1t ¢« the amount of tonnage 1n a landslip,
which after inspection it 1s agreed to remove for a
lump sum or the are1 of an estate commonly hnown
by 2 description used 1n the agreement Nor would 2
mistahe of fact as to tonnage or area, even 1f 1t be
common to both parties, imyahidate either of these
agreements such question of fact not being *essen
t1al” to the agreement as made  Tlis 1s a nghly 1m
portant fact 1n practice

OF THF PERFORMANCF OF CONTRACTS
Contracts 1which must e performed

Obl gat on of 37 The parties to 1 contract must either perform or offer

partiesto  4q perform  their respective prommses unless such perform

el anee 18 dispensed with or exctised unaer the provisions of tins
Act, sr of ans other lan

P’romieca 1ind the representatives of the promisors 1n easo cray

of the d=1th of such promsors }cfore performance, unless n
contrarv intention appears from the contract
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Notes —1 The word “representatives” means Mesnmngof
‘legal representatives’ The mere fict of a person USiom
being the natural heir of a deceased contractor does tiwes”
not mahe such person legally liable to perform the pro-
mises of the deceased promisor But 1f the hewr
accepts the mheritance,—1f the executor under a will
accepts the executorship,—and so on, he becomes liable
to perform them

2 According to Mr Justice Cunningham, “a re Allegedex
Ppresentative 15 answerable, when answerable at all, 'j‘;:;"t::lm
only to the extent of the assets of the person represent- fabty
ed” The test of his becoming such representative 1s
to be looked for in his conduct If he deals with the
deceased’s goods whether as evccutor or under ‘letters
of admstration’ or otherwise, he certainly comes
wwithin the scope of the section

3 The test whether the particular contract 15 or estof the
15 not put an end to by the death of the promisor 1s et ofeon
found 1n 1ts nature, unless, of course, the parties have denth
embodied their mntentions 1n express language, and
such 1ntentions must not stipulate for the 1mpossible
As regards the question of intention, section 40 must
be studied together with section 37 “ Where the skill
or character or any personal qualities of the promisor
are necessary to the performance of the promise, the
obligation 1s necessarily discharged by his death”
Wherever the skill or character or the personal quali-
ties of the deceased, even 1f not absolutely necessary to
the performance of the promise, nevertheless induced
the other party to entrust the contract to him death
would render 1t vord  Thus a contract to supply goods
which have merely to be bought and delivered would
not become void, since the representative could equally
well perform 1t A contract to paint n picturce neces
sarily becomes void on the painter’s death

4 The Act says nothing in section 37 as to the rgmsotre
Tights ot the legal representatives to cluim to perform iresentatives
the contract These are, no doubt, intended to depend
on preciscly the same principles as their duties do
The right and duty are reciprocal, both under this
<ection and section 40
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5. Thas section aptly illustrates the practical value
to executive officers of a knowledge of parts of the Act.
Unless aware of the law on the point, what is an offi-
cer to do on receiving a report that a certain contrac-
tor has suddenly died? Reference to the legal adviser
means weehs of delay  If either the nature of the case
or the intentions of the parties show that the con-
tract becomes void on the contractor’s death, th: officer
w1il be enabled by his knowledge of the law to instantly
make fresh arrangements, and perhaps to save preci-
ous time

6 In such a case the necessity to carefully record
and preserve proof of the status quo* of the work at
the time of the death, if a satisfactory settling up with
the deceased contractor’s representative is to be achiev-
ed, need hardly be pointed out This is just the sort
of case where photography can be usefully called in
ad

38 Where a promisor has made nn offer of performance to
the promisee, nnd the offer has not been accepted, the promicor
19 not responsible for non-performance, nor does he thereby lose
his nights under the contract

Every such offer must fulfil the following conditions —

(1) 1t must be unconditional

(2) 1t must be made at a proper time and place, and under
such ctrcumstances that the person to whom it is made may
hate & reasonable opportunity of ascertamning that the person
by whom 1t 1s made 15 able and willing there and then to do
the whole of what he 15 bound by Ins promise to do:

(3) 1f the offer 13 7n offer to deliver anything to the pro-
musce, the promisce must have a reasonable opportumty of
seeing that the thing offered is the thing which the promisor
13 bound by Ins promise to delnver

An offer to one of several joint pronusecs has the same

tons
tics of a vald legal consequences ns an offer to all of them.

offer

Notrs —1. This scction 1s very valuable, not only
as regards the conduct of contractors towards Govern-
ment, but alwo as to tenders made by Government to
them .\ contractor has no right in offering perform-
ance to make it subject to fresh stipulations not

= * Londition at 1he time
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1ncluded 1 the contract, as was lately done by the
purchaser of a house, who, although bound to pay at
once, offered to complete the transaction when ke could
succeed 1n borrowing money for the purpose  This
ofier was rightly rejected On the other hand, a ten
der of Rs 10,000, such as was recently made 1 a rail
way case, ¢ cubject to the approval of the Government
of India,’ 15 no tender at all, and was justly taken
evception to on this ground The ofter must be ‘un
conditional’

2 There 1s no reason why a tender may not he Jendermay
made ‘under protest’ [Ihis prevents 1t from bemng under pro
cited as an admssion of any hability In a recenl tet
railway case this course was carefully followed, the
letter which offered (for reasons of practical expedien-
cy) hiberal compensation being specially drafted by
the railway’s legal adviser The offer was rejected,
and a fierce but futile attempt was made at the trial
to use the offer as an admission

39 When a party to a contract has refused to perform, 6 Eftect of re]
dicabled himself from performing his promise m 1ts entirety, fusal of party
the promisece mav put an end to the contract, unless he hag to perform
eigmfied, by words or ecnduct, his acquiescence 1n 1ts com- ,?;‘gi,";f;"
tinuance *

Notes —1 It 1s not every refusal or disablement A party s
which gives the promisee the right to put an end to 2t te
the contreet  The words are not * any part or Portion fas to get
of the promse’ but ‘ his promise In 1ts entirety ” !hgeubstinee
These latter words are ambiguous, but have been held el
to apply to a case where a party to a contract refuses
altogether to perform s part of 1t The refusal con
templated 1s one affecting a vital or 1mportant part of
the contract. resulting, 1 the fadure of the promisee
to get the substance of s bargain  There need be
no difficulty 1f, in the agreement, 1t 15 clearly provided
which terms are essential and which non essential,
which shall entitle the other party to put an end to
the contract and which entitle him to compensation
Omission 1n the agreement 1n this respect may nvolve
difficult questions for a Court

It 15 hughly important to realise that a breach preach only
of the contract by the other party does not necessarily ke o

* Bee Chapter IX, Forms Nos 9 and 13
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put an end to 1t It only entitles the injured party to
put an end to 1t, and does not compel him to do so
He 15 entitled to elect whether he will (in certain cases)
(a) enforce performance—where still possible,—or ()
accept performance uf the resrdue still possible and
cluim damages for the part no longer possible, or (¢)
treat the default as a breach of the contract and per-
form the contract personally, or have the same carried
out by a third party and clam damages for any loss
sustained through the non-fulfilment of 1t, or, lastly,
(d) put an end to the contract and, stmlarly, claim
damages for any loss sustained by hum through non-
fulfilment of 1t

The compiler of this Manual laid down the course
to be adopted as (a) (D) and () The action suggested
1n (¢) above 1s to meet the case of a contract to supply
goods by instalments It would appear that, 1f on a
default regarding one instalment, the contract was
rescinded the contractor would not, in face of the
rescission be bound to supply the subscquent instal
ments and Government would not be able to recover
lo-ses on the subsequent 1nstalments wlich the con
tractor was prevented from supplying and as to which
no default had consequently been made

The proper and wisest course to adopt 1n the event
of a contractor fuling to delner an 1instalment of
goods due from him 15 to notify lum of his default
and to inform him that stmilar goods to the extent
of the instalment will be, or have been, bought at
marhet rates and that he will be held responsible for
amy loss  As ecach detault occurs goods shoull he

urchased at marhet rates and the contractor notafied

1 this means Government would undoubtedly be able
to recover the total loss incurred by the contractor’s
defaults Lien 1n the cvent of a contractor openly
refusing to perform anv part of Ins contract Govern-
ment would not be 1 a position on any given date to
2o nto the marhet and buy the whole of the goods
The marhet tates to be scen to are these prevaihing on
the various dates of default which may well vary  If
the contract 1s rescinded on the occurrence of any one
default the revicer s of opinion that no cluim could e
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made on account of loss arising out of defaults subse
quent to the rescission  The rights of the parties upon
a re=cission of a contract 1s not however denlt with un
der this section It merely states the circumstances
under which a party 1s entitled to rescind a contract
The effect of a rescission on default 1s dealt with by
sections 64 and 75, and this very 1mportant subject will
be dealt with again under section 75

3 The election must be made with reasonable ¥lectionof
promptitude—Delay beyond a reasonable time will 't e p
constitute acquiescence, and will preclude the injured pron pt
party from exeraising his right of rescission  As
already eiplained 1n note 2 to section 19, this prine:
ple, enforced by the defence, proved fatal to a recent
claim for over Rs 50,000 against Government

4 Tt must be carefully noted that the section only f"l"fa nary
refers to wilful refusal or wilful disabling to perform yader section
Tnability resulting from causes beyond the promisor’s 56
control 1s separately dealt with by section 56

By whom contracts must be performed

40 If 1t appears from the nature of the case that 1t wAS person by
the ntention of the parties to any contract that any promise whom pro
contamed 1m 1t should be performed by the promisor humself, mseisto
ruch promise must be performed by the promisor In other ™ P
cases, the promisor or his representatives may employ a com
petent person to perform 1t

Iustrations

{re

re

(%) A promuses to pawnt a picture for B A must perform this promi ¢
personally

(1) 4 promuses to pamt a prcture for B 4 must per
form this promise personally
41 When a promisee accepts performance of the promuse Effect of ac

from n third person, he cannot afterwards enforce 1t againet cept 15 per
the promisor frmance

from third

Notes —1 Section 40 lays down a rule of greatg:?:;w
practical mmportance to officers It will be noticed if}';:nc;&zm

that 1t applies both during the life and also after the We of ea3
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death of the promisor, and shows that the notion enter-
tained by many officers that the contractor’s death
necessarily puts an end to the contract 15 a mistaken
one Unless the nature of the case,” or the express
langunge of the contract, shows that the intention was
that the promisor Aimself should do the worh, he 1s,
and after his death his representatives are, clearly
entitled to employ a competent person to perform it *
Thus, as already explained, the pamnting of a picture
15 peculiar to the indinidual, and a contract of this
sort dies with him, although other painters could paint
1t even better than he  On the other hand, many works
could be undertahen and performed exactly as well
by other competent persons as by the contractor him-
self In such cases the promisor or his representa-
trves could claim, under the Contract Act, to make over
performance to any such person, unless precluded, as
above explamed, by “the nature of the case,” or by
express stipulation to the contrary  This contingency
should always be expressly provided for in the con-
tract 1tself, which 1s the only sure method of avording
doubt and disputes

2 Section 41 rests on the principle of estoppel.
which 1s essentially a rule of common sense

42 When two or more persons have made a joint pro
mise then, unless a contrary intention appears by the contraet,
all such persons during their jomnt lives, and, after the death
of any of them, lus representative jointly with the survivor or
survivors, and after the death of the last surviver, the repre
sentatives of all jointly, must fulfil the promise

43 When two or more persons make a joint promise, the
promisce mav, 1n the sbeence of express agreement to the con
trary, compel any one or more of such joint promisors to per-
form the whole of the promise

Notes.—1 The rule enacted in section 42 1s not
intended to override the provisions of sections 37 and
40 “The nature of the case,” as scction 40 justly
provides, may prove a contrary intention, no less than
express words 1n the contract prove one  Section 42
merely alludes to the matter of joint liabilities, and
not to the question whether any liability at all suraves

* bee Lhapter 1\ torm No 7
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a promcor’s death  These three sections might have
been more harmoniously worded

2 ection 43 15 a most necessary guide to execu Usefulness of

tive oflicers, although 1t 15 rarely expedient to give a **>**#3
contract to a plurahty of persons The converse ques

tion of the devolution of jomnt rights (1 ¢, the question

who can claim performance of a promise made to two

or more persons jointly) 15 dealt with by section 45,

which 1s not quoted 1n this chapter of the Manual

3 In a very recent case, on the death of one of Instancoot
the co contractors, the officer concerned refused to :2:,‘;,‘;,“2‘,1 of
allow the surviving contractor to go on with the work work
of construction until the representatives of his deceas
ed partner were ascertained through Court and
agreed to go on with the work, though the surviving
partner was willing to carry out the contract and was
willing that all momes due should be retained by Gov-
ernment The result was that, owing to the rains,
the work was 1rretrievably injured and heavy damages
were claimed by the contractor Though, ordinarily,
the death of a partner dissolves a partnership the part-
nership would still subsist for the purpose of finishing
and winding up partnership, or contract work, and
under section 251, the surviving partner would be
competent to carry on the contract by himself

4 A surviving partmer 1c mnt bt md ¢ accamatan ne s
with himself for that purpos
his deceased partner The
incompetent or a minor It 1s true that, under section tor
42, Government could 1nsist on the representatives of
a tewrseh w promrsee Tdiinng e contratt, and sudn
a power 1s useful where the surviving partner refuses
to carry out, or 1s incapable of carrying out, the con-
tract, or where 1t 15 sought to recover damages, but
where the surviving partner 1s willing and competent
to carry out the contract and does so, no question can
anse of demanding performance from the representa
tives  Section 43 provides that performance can be
compelled from any one or more of joint promisors and
section 251 gives a partner very wide powers
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5 The case of a joint Hindu famly firm 1s daffer-
ent from the case of ordinary partners The former
1s governed, with regard to the rights of the members
of such family, more by Hindu Law than by the Con-
tract Act The head, or managing member, of the
famly can, for most business purposes, be regarded as
representing the fammly  Contracts by such family
firms are usually tahken in the name of the head, or
managing member, for the benefit of the whole family,
and 1t 1s really the family, as a whole or umt, which
tahes the contract, incurs the Irabihties and obligations
and also acquires the rights under the contract It 1s
important to bear this 1n mind, because, on the death
or the managing member, no question of his repre-
sentatives will arsse It will be a case of survivorship
of e\isting partners

Time and place for performance

40 Where by the contract, a promusor 1s to perform s
promise without application by the promisee, and no time for
performance 1s specified, the engagement must be performed
within a revsonable time

E:xplanation —The question * what 1s a reasonable time*
15 1n ench particular ease o question of fact

Nores —1 This 15 a most valuable section, since
the tume for performance 1s often not specified In a
recent private case, the seller of a house found 1t neces
sary to rely on the law here enacted, which the buyer

unscrupulously tried to evade *

2 As regards ‘what 1s a reasonable time,’ the

sound principle to follow 1n practice 1s to caleulate 1t
with due regard to all the eircumstances, and then to
add a Iittle more, so as to be well on the safe side.
Moderate and judicious Iiberality 1s the wisc rule to
obserse 1n every phase of every class of contract so
long as the matter has not passed 1nto actual hitigation
When that stage 1s reached, the time for lenency and
concesson 18 gone  Then they would merely be regard-
ed as a sign of weakness

3 *Where there 15 no hnowledge common to both

meekoniag the parties of an existing impediment to the performance,
1]

* Bee Chapter IX Form No 11
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the time must be rechoned with regard to ordinary cir-
cumstances ”
50 The performance of any promise may be made 1 any Performance

manner or at any time which the promicee prescribes or sane n“;;‘]‘;‘;";;:’
tions seribed or

Notes —t This rule 1s illustrated by section 41, sanctioned by
where performance 1s accepted from @ third person Foreeamplc,
The section 1s useful as explaming to officers their seesection
powers under contracts given by them  Another com-
mon example 1s where the creditor 1shs his debtor to
pay the debt to a third person  Such payment settles
the debt

2 Tt 1s noteworthy that the promisee 1s not enti- rumtea
tled to “ preseribe ” payment to a third person (in other powetsof

ass gnment

words, to assign his claim), except by strictly comply- noted
ing with sections 131 and 132 of the Transfer of Pro
perty Act, where that Act 1s 1n force The matter of
assignments 1s dealt with elsewhere

55 Vhen a party to 2 contract promises to do a certain Effect of
thing at or before a specified time, or certan things at or ’“’;‘”“7
before specified times, and fails to do any such thing at or ,!ji’e;"{,"m‘:,,
before the specified time, the contract, or so much of 1t as has contractn
not been performed, becomes voidable at the option of the which time
promusee, 1f the ntention of the parties was that time ghould ' #*senti!
be of the essence of the contract

If 1t was not the intention of the parties that trme should Effect of such
be of the essence of the contract, the contract does not hecome failure when
voidable by the failure to do such thing at or before the specs Lm0 n0t
fied time, but the promisee 15 entitled to compensation from
the promisor for any loss occasioned to him by such failure

If, n case of a contract voidable on account of the pro Effect of
misor’s failure to perform lus promise at the time agreed, the acceptance of
promisee accepts performance of such promise at any tlmc""“'z"tm
other than that agreed, the promisee cannot claim compensa ther tham®
tion for any loss occasioned by the mon performance of the that agreed
promise at the time agreed uniess, at tie time of such accept- TP
ance, he gives notice to the promusor of his intention to do so

Notcs —1 This 15 an exceedingly useful section, o t mecsn
of great practical value  The parties can always mahe be made
time ‘ essential’ by merely declaring 1t to be so when m°:§°:',:.’;’e
they are entering into a contract, or their intention meat
may be sufficiently clear from  the nature of the case
The pornt should mmvariably be considered n giving
a contract, and 1t 1s much better not to trust to infer
ences from the maturg of the contract, but to express
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the matter distinctly. It is not absolutely necessary
(although it is far better), in order to make time “of
the essence,” to mnsert an express condition saying so in
set terms : it is enough if this intention can be clearly
collected from the whole agreement. But the point is
one which in the compiler’s opinion ought to be conclu-
sively settled by a “standard condition” such as is
;H::t Bt te alluded to further on. It has also bgen asked, what
A entmetee Steps can be taken when a contractor insists on going
reites on with the work after he has received notice of rescis-
Sheree  sion on breach of the time-clause taking place. He
wen. ought not to be permitted to re-enter on the works at
all, but should be politely yet firmly refused admission,
if he attempts to enter. Such an act on the contrac-
tor’s part amounts to wilful trespass, and can be for-
cibly resisted. It need Bardly be remarked, however,
that an ofticer must be perfectiy certain of his ground
betore resorting to private measures of the sort.
Where there is the slightest room for doubt, the only
prudent “course is to warn the contractor in explicit
terms in writing to desist, keeping a certified copy
and securing clear proof of delivery, and to take legal
advice and legal action at the earliest possible moment.
Trozmes 1o 1t has been urged, and the advice seems sound,
speised . that in formal contracts, in which time is declared to
Diadi be of the essence, progress up to specified points by
'5';"‘:!‘; = certain dates should as a rule be stipulated for; it is
Fetet ™ not suflicient to only specify a date by which the whole
work must be completed. As another officer expresses
1t, ~the proper way is to carefully work out the pro-
gress period by period (generally month by month, or
at most quarter by quarter), and to reserve the right to
break the contract if this is not worked up to,” or (adds
anuther officer) if the quality of the work is unsatis-
factory. The stipulation for minimum monthly pro-
gress (with satisfactory work) is to some extent an
cflicient substitute for a clause reserving power to
terminate the contract summarily, which,—as re-
marked elsewhere,—is undoubtedly open to the objec-
tion that it tends to raise rates.
tnz It has been suggested that, whenever time is essen-
tial, the contract-deed should egpressly provide that,
o2
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1f the contract be rescinded, the materials (which are
up to specificatron, the compiler would interpolate) at
site may, at the option of some named official, be tahen
over at specified rates  This seems a very prudent
course, for 1t mght be utterly impossible (¢ ¢, 1n the
case of a bridge, shortly before the flood season) to
prepare fresh materials wherewith to carry the works
to a safe stage 1n the time available The subject 1s
one of evident importance, and calls for attentive deh-
beration lLereafter by shilled and practical officers

2 It 1s equally necessary to tahe this question of ['5e Mmeer
time 1nto consideration in agreeing to any medification mod fication
of a contract, and to provide for 1t unequivocally °f & contact
Omission to do so0 1s a fertile source of disputes, and
one 1n which contractors and their associates the law-
yers dehght

3 Attention 1s especrally 1nvited to the provi- detee wm
sions of the third paragraph of the section as to grving ™™
notice A simple form of notice will be found
Chapter IX, No 12

56 An agreement to do an act impossible 1n 1tself 1s vord ~ Agreement of
do impossible
nct voud

A contract to do an act which, after the contract 1s made, tontract to

becomes 1mpossible, or, by reason of some event which the dosotwhich
promisor could not prevent unlawful, becomes void when the 'Llik:::‘::t
act becomes 1mpossible or unlawful posaible or
1itegal when
void
Where one person has promused to do something which he Compenss
Inew, or, with reasonable diligence, might have known ang tion for loss
which the promisee did not know, to be mpossible or unlew ganos B
ful, such promisor must make compensation to such promisee ac known to

for any loss which such promisee sustains through the non Le mpossible

performance of the promise or ualawful
Notes —1 The ‘1mpossibility * to which this sec Truomesn

tion refers means absolufe mpossibility, not merely ogof wper

impossibility relative to the promsor arsing out of ™ g

his pecumary circumstances

2 The promisor 1s only excused when the 1mpossi- When atone
bility 1s both () beyond his control and also (b) one he promeor
of which he could not with reasonable diligence have
been aware when he made the promuse Thus, 1f a
man, who hnows perfectly well that he owns nothing,
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promises to pay a person a large sum of money, he is
hable in damages for failure to do so, notwithstanding
that performance in his case was ‘ impossible.’

Reclprocal 67. Where persons reciprocally promise, firstly, to do cer-
Todothngs tamn things which are legal, and secondly, under specified

tegal and  circumstances, to do certain other things which aro illegal, the
:}"5" othet  first set of promises 1s a contract, but the second is a void
\nes agreement

Hiegal
Note —Where the two sets of promises are dis-
tinct and the void part can be separated from the
remainder the contract is not invalid. If, however,
the two sets are one integral whole, or the parties
themselves treat them as such, the whole contract is

void.

Contracts which need not be performed.

C°"""°d“d G2 If the parties to a contract agree to substitute a new
et o contract for 1t, or to rescind or alter 1t, the original contract

altered need need not bo performed.
not be per
formed.
litustrations

(a) t owes money to I? under a contract It 1s agreed between J, Jt
and € that 22 rhall thenceforth accept € as his debtor instead of A The ol
debt of A to I 1s at an end, and a new debt from € to # has been contracted

(£)4 owes 22 10000 rupees A enters into an arrangement with 7, and
gaves ¥ o mortgage of hus (4°) extate for 5,000 rupees in place of the debt nf
10000 rupees  This 13 a new contract and extingnishes the ol

(c} A owes 1 1,000 rupees under o contract & owes € 1,000 rupees
1 ordera € to eredst’C with 1,000 rupees 1 his books, but ¢ does not nssent
to the arrangement B still owes € 1000 rupecs, and no new contract hix
Leun entered 1nte
ﬁﬂml;'f* . 63 Lvery promisee may dispense with or remit, wholly or
ST oepenet 1n part, the performance of the promise made o him, or may
performance  ¢xtend the time for such performance, or may accept instead
otpromize  of 1t any satisfaction which he thinks fit.

Hivstrations

(a) 4 promises to pant a picture for 1| 77 nfterwards forbids him to do
s0 A 18 no longer bound to perform the promise

(8) A owes ! 5000 rupees A pays to 2, and I accepts, in ratisfaction
of the whole debt, 2000 rupees paid at the time and place at which the
000 rupees were payable  he whole debt 1s duscharged

() 4 owes B SO0 rupees (" pava to 71000 ropees ard 1 accepts
them in satufaction of hus elaim on A This payment 15 & duscharge of the
whole claim.
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(d) A owes D, under a contract, a sum of money, the amount of which
has not been ascertamned 4, without ascertaiung the amount, gives to I,
and 2 i satisfaction thereof accepts, the sum of 2000 rupee« This 13 a
discharge of the whole debt, whatever may ba ats amount

{¢) 4 owes I} 2,000 rupees, and 1s also indebted to other creditors .1
makes an arrangement with his creditors, including I, to pay them a com
position of eight annas in the rupes upon their respective demands
to B of 1,000 rupees 1s a discharge of B's demand

Nores.—1. With section 62 must be read Chapter
VIII of the Transfer of Property Act, where that Act
is in force—see Chapter VII of this Manual.

2. It will be noted that only the actual parties 1o Wroalone
the contract have the power of modifying it. This is :‘:::Dg‘:,‘;“
clearly reasonable. Government, under the title of the ’
Secretary of State for India in Council and not any
particular officer, should be a party to all contracts;
and where this is done it is obvious that any officer
of Government duly authorised and having the neces-
sary power can rescind, modify, etc., a contract irres-
pective of the officer who originally made or executed
the contract on behalf of Government.*

3. The agreement to modify the contract must be Modification
entered into prior o any breach thereof. ﬂ‘;i’cf"“d’
4. The compiler has been asked to amplify notes Furthorre.

2 and 3, and it has been remarked that section 62 and Znsm . o
its illustrations are not particularly happy as regards above.
the majority of Public Works Department contracts,

for they would make it appear that the very slightest
modification cancels the original contract. This obser-
vation is correct. After the very smallest modifica- -
tion whatever has been agreed to, the contract, as
originally entered into, has legally ceased to exist, and

can never be fallen back on. But this does not mean

that nothing survives except the modification. Of
tourse so mucn oi The original contract as is lels oy

the parties unaltered can be enforced, but only with

the new condition engrafted upon it. As suggested

by the officer here quoted, a subsidiary agreement
cmbodying the modifications is all that is required,

and a’'simple specimen will be found as No 15 in
Chapter IX. Note 3 is based on a decision of the
High Court of Calcutta reported at page 319 of
Volume XV, Indian Law Reports, Calcutta series,

* See Chapter IX, Form No 14, also No 16
. 95
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-

OF THOL COMNSEQUENCES OF BREACH OF CONTRACT

73 When 1 contract his been broken, the pirty who Compensa
suffers by such brevch s entitled to recerve from the party wlo tion for loss
lias broken the contract compensation for any loss or damage ::f“::am‘fg”
caused to lim thereby, which naturally arose m the usual breach of
course of things from such breach, or which the parties hnew, contract

when they made the contract, to be lil ely to result from the
breach of 1t

Such eompensation 1s not to be given for any remote and
mdirect loss or damage sustained by reason of the breach

When an obligation resembling those created by centract Compensa
has been incurred and has not been discharged, any person :“’]“ f":
mjured by the fmlure to discharge 1t 15 entitled to recerve the Jyinarge
same compensation from the party 'n default as if such person abligation
had contracted to diccharge 1t and had broken his contract resembl ng

those created
Ezplanation —In estimating the loss or damage arsing by contracs

from a brench of contract, the means which existed of remedy
g the inconvemence caused bv the non performance of the
contract must be taken mto account

Hustrations

(a) 4 contracts to sell and deliver 50 maunds of saltpetre to B at a
certain price to be paid on delnery 1 breaks his promise B 1s eatitled to
receve from A4 by way of comoensation the sum if any by whch the
contract price falls short of the price for which Z might !ave obtamed 50
maunds of ealtpetre of like quality at tle tume when the saltpetre ought to
have been delivered

(1) 4 hures B s ship to go to Bombay and there take on board on the
frst of January a cargo which 4 sa to {ronde and to brng 1t to Caleutta

™ms
. wails
sod
an
expense

(c)_d contracts to buy of 2 at a stated price 50 maunds of rice no time
beng fixed for delisery ' A sfterwards informs £ that he will not accept
the Tice 1f tendered t0 hm_ B 15 entitlel to recaive from A4 by way of
compensat on the amount 1f any by which the contract price exceeds that
Wil B v dkamt Gan 4 1% 24 G dwnte wieen 4 nfomns B et e wili
nob accept 1t

(d) 4 contracts to buy It s sl 1p for 60 000 rupees but breaks his promuse

A must pay to B by way of compensation the excess 1if any of the contract

{‘\nm over the price which 2 can obtain for the ship 1t the time of the
reack of promise

{e) 1 ths owner of a boat contracts with B to take a cargo of mute fo
Mirzapur for sile at that place starting on a specified dav  The boat owing
to some 1vo dable cause docs not start at the time appointed shereby tie
arnival of ths cargo at irzapur 1s delayed bevond the time swhen it would
hive arrved 1f the boat had sa led vccord ng to the contract  After that
¢ o - . - e measur
een the price

time \\her;.'xt

£ co at th

time when 1t actaally arrived Preoat th

h2 b9
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thy A ereteveta to rspar B'p Loz 13 2 epvtan mazoe, asd peceas
gar~s~tir adraner o pga 73 the beoes, B3t £t 2 red=g th eonimict
e wed to renmer fr m At enst of makey tos repascy eonfom ty te
it

() A orpats s tae piol for a yer, from the £t el Jazzary,
frr a eortars gris Feezhta rie, azd, cathe £t ¢f Jinmacy, ths B
eetxrab s fer the shp o8 kigher than the cotract e A breaks B
pr~ s Heprat pagto I by wa; 4 compeoealisn 2 som equal 1o the
¢ Feper » betmesn trs ortract [res azd toe pr e fer whieh Bocec!d Bre
2 arslar ship {1 a year on a7d frem the Erst of Jarmary

Ay A eretra ta to anpp'y £ with 2 certan €zaz? °v of ren al 3 £xed
grvr .oz a bigter poice thao that for whoch 4 coald procaove a=md doLwer
theur o 12 we mzfal 7 relaws 1o receire the 1o, K mmt fas to A, by way
of worrperatinn, the diffsrerce batween ths eorezact price of the oo and the
surm {ox whirh 4 ¢r3'd Kave cblained ard delivered 1t

(1) A delivers to !, 3 common carrier, a rmarkn» 1o be conveyed witkozt
delay to A s mill inforrung £ that bis mll 1 stopped for want of the
ma fie  / urreawmably delays the delivery of the machime, and 4 1
cemasjtor = b aen a pr “tab £ or1trart with the Gomernment. 4 1s exttled to
reemve feum L by way of comfensation, the average amount of pross whick
wonld bave besn made by the working of the mill during the time that
delivery of 1t was delayed, but et tbs fors snetaimed through the Ioes of the-
Govesnment cortrart

(1) 1, having contrarted with &2 to suprly 2 with 1000 tors of yron at
100 rupess 8 ben, to be delivered at a stated tim», contracts w th € for tke
Jur havs of 1600 tonn of 1ron at €0 rupees a ton, telling € that he does fa for
thn | irpese of peelorming his centract with ¢ falt to pform ks
santeat with 4 who canast procore other iron and B 1n consequence re<cinds
the contract € must pay to A 20 000 rupees, betnz the profit which 4 would
fiave made by the performance of his contract with

1) A contracts w th 7 to make and debver to B, by a fixed day, for a
apeeified price acertan 110 ¢ of machimery 1 does rot deliver the prece of
machinery at the time spearfied, and 10 contequence of ths 2 1s obliged to-
yiroe ure anotter at fugher frice than that whieh he was to have rad to d,
anl a [revented from performing a contract which 2 had mad» with a
third [«reen at the time of his contract with A (bat which had rot been
thrn communicated to 4y and s compelled to make compensat on for breach
of thit contract 1 must pay to 71, by way of compeneation the difference
fetween the contract prea of the lp ece of machinety and the «um paid by
1t for s sther, but not tha sum nard by B to the third verton by way of com
prnastion

{) 4, o bulder, contracts to erect and fin'th a house by the first of’

January In orf ot of
78 lw contrnc .o Thom
A tilds the = - . ac
wn hns to bo . P

to have recetved from €, snd 1n obliged to make compeneation to C for the
reach of hin contenct A must make compensation to 72 for the cost of
rebutl Ving tho houre, for (he rent lost, and for the compentation made to C

(m) 4 rollx certain merchandise to 72, warsanting st to be of a particular
quality and 22, 1n rehance 1tpon th s warranty, sells it to ¢ with o sumilar
warranty  The goods [rove to ba not nccording to the warranty and R
Tncomea hable to puy o sum of moncy by way of compensatton B 13-
ntit]  to be reimhurred this sum by .1

(n) A contrncta to pay & sum of money to 77 on a day speaifisd A does
not pay tha monoy on that day I in’ cnnsequenca of not recewing the
monay on that dny, in unablo to p1y Tus debts and 1s totally rumed A 13
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rayable by A to B, the marhet price of the first of January, and not the
profit which would have arisen to 2 from the sale to (, 1s to be talen into
account

(2) 4 contracts to sell and deliver 500 bales of cotton to B on a fixed
-day. 4 hnows nothing of J s mode of conducting lus Lusinecs 1 breaka
s promuse, and B, hasng no cotton, 15 obliged fo close s mull 4 13 ot
respon<ible to 7 for the loss canted to B by the tlosing of the mll

{g) A contracts to sell and deliver to B on the first of January certun
doth wheh B imtends to manufacture 1nto eaps of a particular kind, for
whch there 13 no demand, except at that seaton 1he cloth 15 not delnered
till after the appoint=d time, atd too late to be used that year in making
caps I 1s entitled to receive from A, by way of compensation, the difference
betsween the contract price of the cloth and its marhet price at the tume of
delivery, but not the profits which he expected to obtam by making caps, nor
the expences which he has been put to sn making preparation for the manu
{acture ' t

(r) 4, a_ship-owner, contracts with B to convey him from Calcutta to
~ . Gy . " LI T ! pays to 4, by way
. . oes not sail on the

. . ned m Caleutta for

» Sydney 1n_another
vessel, and, i .
4 13 lable to
he 15 put by
money pawd 1
the sum of m

Nores —1. Section 73 is one of the most impor- gpecial vatye
tant scetions m the whole Act, and, unfortunately, one of sction 73
of the most difficult of all to thoroughly master. zor' """
this reason, the whole of the illustrations have been
printed; and it is hoped that officers will not gradge
the trouble of studying them. The blunders on this
subject which have frequently been committed within
the personal experience of the compiler of this Manual
are painful to contemplate. Take illustration (c), for
instance. A man refused to accept ten tons of ‘ small

“«woal’ which he had bought from a certain railway.
Instead of selling the coal at once and claiming the
«difference between the contract price (Rs. 50) and the
price realised by the sale—say, a difference of Rs. 15
wor Rs. 20 at most—the railway left the coal in the
wagons for a long period, and then wished a suit to be
filed for some Rs. 875 demurrage! Had the officer
in question been acquainted with section 73 of this
Act, he never would have made so preposterous a
Tequest.

2. Hlustrations (@), (), and (¢) and others aptly «Natarst®
cxplain what is meant by such loss or damage aspnd’remote
‘naturally arises in the usual course of thines from the sge
breach. Iflustrations (3), (5), and (2) are good examples

1
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of damage which the partics knew, when they made
the conti1ct to be lihely to result from the breach of
1t Ilustrations (n) (o) and (p) give clear cases of
remote nd 1ndirect loss or damage -
3 lhe practical moral deducible from these rules
18 that 1f 1n contracting an officer foresees some spe
cial loss o1 damage not naturally arising 1n the usual
comse ot things from a breach but likely to arise
owing to paticular circumstances ke must bring the
fact that such loss or damage 1s probable specially to
the contiactors notice before the contract s made 1f
hie fatls to do so no compensation will be rocoverable
1 1espeet of that loss or damage 1f 1t ensues
4 The Laplanation 15 of the first importance
A petson mjured by anothers breach of contract 1s
not allowed to fold lis hands and let the loss or
damage pile up to the fullest extent possible and then
clnim componsation for the whole If for mstance a
petson who has let o house to A wiongfully lets 1t
aftorwards to B . 15 bound to do hus best to secure an
othet hiouse  1le cannot remaun inactive until every
«thar avalablo honse 18 let and then clum tremendous
damages  1lus vay breach of contract occurred 2
Lew yeary a1 a prnato case and the ijured per
sm boang wll advised  fully discharged lus duty
undor the 1aplanation and ganed o deeree 1n full for
the s \\lm\n lio (latmed as compensation The two
polnts to dttond to no (o) that exery practicable effort
mit 1 mptly made to nummize the iconvenience
e Gl Iy the ncach and (1) that elear proof of the<e
efforte gt boscomed for production when required
I I g adble £ himap too much on the extreme am
potence ol uot mondy dane the tight thing an Jegaf
matter s bt ol also scorrine producille proof that at
Witk o
b oLhe ol o advied as to ook te thes section
i wedl o rections 39 and 75 when n breach of con
o fube place Do ot rescnd o put an end to 4
T:'pf.c of lor elhvany of goods Ty anstalments af the
3 O L the whalt pettormanee has not expired
an Aty at IO"S
fracts to sell 48 wtended to clairy compencation for
Qo 2" ™t quent to the date of rescis on Itas
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not the rescission but the breach by the other party
which entitles you to obtain compensation In such
a case treat the contract as existing, though brohen by
the other party, and aval yourself of the remedtes
open to you and sue for compensation 1f necessry
Sce the remarks under section 75
74 When o contract has been broken 1f 1 sum 1s nemed Title to come
1n the contract 1s the 1mount to be paid in case of such breach, {,’3?::}?3? <t
the party complummng of the breach 1s entitled whether or contr ctin
not ‘actual damage or loss 1s proved to have been caused ¥h Ch"d' m
thereby, to receive from the party who has brolen the con ;;:1‘:& .
tract reasonable compensition not exceeding the amount S)E:lse fil(
named reach,
Exorrrion —When any person enters into any bl bond
recognhance or other mstrument of the same nature, or, under
the provisions of any law, or under the orders of the Govern
nent of Indin or of any Local Government, gries any bond for
the performance of anv public duty or act 1n which the public
are 1nterested, he shall be liable, upon breach of the conditron
of anv such instrument, to pay the whole sum mentioned
therein
Larplanation —A person who enters into a contriet with
Government does not necessarily thereby undertrhe any publie
dutv, or promise to do an act 1n which the public are mterested
Notes —1 This section rests on the Just aversion Truo buss of
of the Courts to enforce * penal’ damages The rash :”,cg,:;:,};
ness of individuals leads them to agree to very un
reasonable penalties, because they over confidently hope
and expect that all will go smoothly and the penalty
will never be incurred  The practical moral for offi-
cers 1s that, unless the contract comes within the practical
exception to the section #f s much better not to spectfy meral for
the amount to be paid 1n case of a breach ‘ Reason o™
able compensation”’ will be claimable 1n any case, and
there 15 no advantage i limting 1ts maxrmum
amount, on the contrary, it may prove very incon
venient to have done so A good many enqurries have
been made as to what are “reasonable” damages—
whether the mere fact of deductions being made from
monthly bills constitutes these sums “reasonable”
damages—and so on  The compiler regrets that the
space at lis command precludes him from discussing
this complicated subject 1n the Manual  Should the
detailed commentary on, and explanation of, the pres
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cribed forms, which many officers have suggested, be
hereafter undertaken, the question of damages ought
then to be most caretully explained Meanwhile, the
compiler would earnestly advise officers to study the
1llustrations to section 73, which have been quoted 1n
full expressly on account of the great importance of
sramploof this subject  An example has been asked for of com
ompensstio® pensation which 1s awardable under this section with-
ander section out proof of actual damage or loss  So called “fines”
5 for late delivery are an instance Late deliveries
amount to petty breaches of the contract but undoubt-
edly cause 1nconvenience and loss of time to those con-
cerned with taking delivery It 15 undesirable, and
still more 1nconvenent, to go to Court for redress in
the way of domages and compensation For such
breackes 1t 15 advisable to specity the amount to be
paid as compensation merely for the inconvenience
and loss of time occasioned ~ Any such clause should
however make 1t clear that such compensation 1s only
on account of the inconventence and loss ot
time occasioned and 1s apart, and without prejudice,
to any right to compensation for loss occasioned or to
any other remedy or cuse of action arising out of Lhe
breach It 1s practically impossible for Government
to allocate actual loss to a commissariat contractor's
fallure to dehiver supplies by a specified day and
hour yet 1t 15 only just that some compensation should
be clarmable from him -
Scopof the 2 The Exception has given rise to some difference
Jreepba®  of legal opinion Can private persons by therr mere
declaration that a certain matter 1s an act ‘1n which
the public are 1nterested’ bring within the Exception
an act of no real interest to the public? Until the
Courts rule to the contrary, there 1s no harm in insert-
ing a4 clause of the kind Some Commssariat Depart-
ment forms contain one The effect of this clause, 1f
valid, 13 that upon a breach of the condition of the
bond the person in fault 1s liable to pay the whole
sum mentioned 1n 1t, whether 1t exceeds ‘rensonable
compensttion’ or not  The same rule of course applies
to bonds for the performance of duties or acts 1n which
the public really are interested, even without the 1n-
104
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sertion therein of any declaratory clause on the subject.
One ofticer remarks that he would have supposed that
any contract with Governmént for work or supplies
would come within the Exception  But the Liplana-
tion to the scction should have prevented such a mis-
conception As usual, the best solution of doubts and
difficulties on the pont 1s to provide expressly in the
agreement that the public ‘ shall be deemed to be
interested ” 1n the contract If a comtract be given
expressly 1n consideration of the contractor’s agreeing
to that view of 1t, 1t seems just, under the law of
estoppel, that he ought not to be allowed to afterwards
dispute the fact so agreed to  Such public interest 1s,
after all, a question of proof, and there can be no bet-
ter proof between the parties than an express and
formal declaration by the contractor himself, by means
of which alone he has induced the Government to give

Bost solution
of the matter.

bim the contract () Another officer nemarhs that Fem;rt:ens
the Manaial ought to explain how to enforce a penalty qent of
He observes that ¢ when a bond 1s drawn up, even on renaltis

Iegal advice, 1t 1s found impossible 1n practice to
recover the amount” The compiler understands this
1o mean ‘ 1mpossible to induce the Courts to decree the
amount” The Courts are bound to decide according
to law, and the compiler 1s perfectly confident that at
least one tiibunal—the Judicial Committee of the
Puvy Council—may be relied on with certainty to
decide both correctly on the facts and justly on the
law  If the Government stops short of that Court

when the amount at stake or the legal features of the

case entitled 1t to appeal, and sits down under unjust
and erraneons decisions gganst 1f 10 the Incal Conrts,

1t 15 not logical to say that sound and legal contracts

‘ cannot be enforced 1n practice” However, 1f theR

oal remedy

to Le t
earnest adviee of the compiler be accepted, and steps of Gourten

of Court en

(%) The revt er 1 horever, of opimon that the exception does not relate tirely

equitable to do so
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be taken by Government to make an enforceable arbi-
tration clause an integral part of every agreement and
to absolutely 1nsist on efféct being given to that clause,
any difficulty heretofore experienced in the Civil
Courts will disappear

7o A person who rightfully rescinds a contract 1s entitled
to compensation for anv damage which he has sustamed
through the non fulfilment of the contract

Iustration

A a smger contracts with B the manager of a theatre, to sing at Ins
theatre for iwo mights in every we k during the next two months and Z
engages to p1y her Rs 100 for each mght s performance  On the sixth mght
A wilfully absents herself from the th atre and Z 1n consequence rescinds
the contract B 1s cntitled to claim compenscation for the damage which te
has sustained through the nen fulfilment of the contract

Nore —Tlus section 1s not free from difficulty.
Where the time for performance has elapsed and the
loss has acctued prior to the rescission no difficulty
artses  In casos, for example, of delivery of goods 1n
certain quantities monthly for a period of twelve
months, default may occur in the second month
entitling the promisee to rescind the contract If the
party entitled to rescind—rescinds at once 1s he entitled
to compensation for loss only for the default of the
second month or 1s he entitled to recover compen-ation
for loss on the deliveries due from the second to the
twelfth month 1nclusive, 2 ¢, for all loss on the contract
On this very important point the commentators on the
Act arc strangely silent The compiler of this
Manual, too, 1gnored 1t and seems to have assumed
that compensation could be claimed for all loss The
wording of the section 1s wide enough to support exther
construction It does not indicate when the rescission
referted to occurred The illustration seems to
mndicate that loss occasioned subsequent to the rescis-
sion may be clarmed This view 15 opposed to the
English law, and Justices Chatterj: and Anderson 1n
ommissariat case reported 1n the Punjab Record
72 of 1904 expressly daqubted whether 1t was
ever mtended by this section to depart from the Eng-
Iish 1a¥ on the subject ‘Lhe subject 1s of sufhcient
1mportange to quote the words of the Court which are
as followy —* Defendant’s counsel also contended
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that under ~cetion 73 of the Contiact Act when a pro
mi~ce v uls hrmsedt of s 11ght te resand 1 continet
on ccount of tailure of the promsor to perform any
part ot the contract he thereby di~penses with tutute
performance and cannot elum damages for non per
tormance of the 1est of the contract  We thinl there
1> great force an this argument and the language of
section 75 1lso docs not appear to aftond grounds for
cluming prospectine damizes on the assumption of
browh when there s no Trcwh Ihe Court held 1t
Was unnccessany to pursue the discusston further owing
ta the appeal bang accepted and disposed of on other
grounds

W hat the Court meint by the words when there
151 breach  1s that there had been mo breach by the
contractor with respeet to the subsequent instalments
If the contractor actually sefuses to perform the
contract the position 15 different from a mere farlure
to mahe dehivery of in mstalment and 1n such a ease
the whole contract cin be reseinded and compensation
can be rightly claimed for the loss occasioned  The
refusal to perform may be announced before the time
for performance has come or aftet performance has
begun  Sce the notes under section 39 where this
matteras fully dealt with

Scetion 75 cannot be properly understood without
a reference to <cetions 39 53 and 55  lhese lalter
sections indicate the circumstances under which a
party to a contract may nightly reseind the contract
and then follows scction 75 wiich provides for the
comsequences of a rightful reseisston The allustra-
tion to section 75 1s not n particularly happy one It
1s the same allustration as that to scctron 39 and
apparently, the circumstances were such that owing
to the default the contract could not be performed 1n
1ts entirety

It should also be borne tn nund with reference to
scetion 39 that 1t 15 not every breach or refusal which
entitles the other party to rescind the contract It
has to be such a breach or refusal as goes to the root

T
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or essence, of the contract and in such a manner as
substantially to deprive the other party of the con-
sideration for which he bargained ~ And, although it
might be argued that whenever a party fails to cany
out s part 1n some particular, however small, he has
disabled himself from performing his promise in ufs
entirety 4t has been held that the breach, or refusal,
contemplated 1s one affecting a vital or important part
of the contract as above stated Sec the Notcs nnder
section 39

Failure to perform a promise to do work (for
example, construction of a house, or a bridge, or earth
work for a railway or canal), would 1n most cases come
under sections 75 and 55 Time having been made
the essence of the contract, it would be rmmaterial
whether the rescission occurred after the lapse of the
specified time or at come time previously when 1t
becaume obvious that the work could not be completed
m the specified time The contractor nmught, 1n the
latter case contest the point and assert that he could
have completed the work in tume and 1t 15 necessary
that there should be no doubt that the contractor could
not complete the work in the specified time  See the
notes under section 55

As regards Government and 1ts defaulting con
tractors this section 1s virtually a dead letter During
seventeen years evperience as a legal adviser of Gov-
ernment the compiler of this Manual has never known
a single case where, upon the rightful rescisdion of a
contract by Government, the officer rescinding 1t has
recommended a suit to recover compensation from the
efreivmy witrattor withough stures of eses cowid be
cited m which substantial damnges were mdisputably
due to Government  There are two ways of putting a
stop to the endless series of unfounded claims at pre-
sent instituted against Government first~ to make con
tractors understand that the maker n"  false claim

may be pumshed, after his < 15 h missed, by
a counter claim to compen for flment of
his contract, secondlv, to ny nte auch

108
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and 1t 15 recommended that a swit be filed agamst the
contractor for tne said amount of loss In submitting
this report, Head IV of Chapter VIII should be atten
tively studied  The other resource 1s to prosecute the
contractor criminally under section 209 of the Penal
Code for having dishonestly made 1n a Court of Jus-
tice a claxm which he knew to be false Of course no
such prosecution should be 1nstituted except under ex-
press orders of Government, and 1t may be well to
point out that this course 1s only justifiable 1n excep
tional circumstances “ It 1s essential to prove that
the claim made 1s one which the plaintiff knows to be
false 1t 15 not suflicient to show that the claim 15 one
which he believes or has reason to believe to be false,
or does not believe to be a true claim ” (Punjab Record,
No 38 Criminal of 1888) In practice, the charge must
relate to a clum false as to a question of fact, clearly
within the contractor’s knowledge
Breach of In reply to another enquirg, 1t may be added that
ﬁﬁi’l{e;;:l 1t 15 clearly not competent to a contractor, who has
breaker brohen his contract 1n an essential particular,—such
et v breach not having been waived or condoned,—to 1nsist
parvoi the  on going on with any portion of 1t e ¢, for a man who
soatract  eontracted to build a bridge and who has wilfully aban
doned the comstructive work, to insist on going on
burning ‘surkhi,’ etc, for the bridge and being paid
for such materials Breach of any essential part of
the contract renders 1t ‘vordable’ as a whole by the
other party

- SALE OF GOODS

Nore —T'ke general principles on which all con curr
‘ravts ure bosed huve now been disposed of  The
remunmng five chapters of this Act deal with five
wmportant classes of contracts, namely, those relating
to Sale of Goods, Indemmty and Guarantee, Bail
ment, Agency, and Partnership Al these five classes
of contract come 1nto the daily work of executive oflt
cers The portions of Chapters VII—XT of the Con
tract Act, printed here, are of course very incomplete,
but, as usual, the prinaple of excluding all save sec
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tions of constant utihty has been followed, and the
notes upon those included will be as brief as possiblz

Title

108 No seller can give to the buver of goods a better Title convey
title to those goods than he has himself, except 1n the follow ¢dbys Her

of goods to
mg caves — buyer

Notes —1 It 1s unnecessary to print the three ex Substanco of
ceptions at length  They refer to (@) persons koldingy 'v"e‘;) threo ex
possess on of goods, or documents showwna it to
them, (b) @ jornt-owner 1n sole possession by permisswo
of is co owners, and {¢) the bond fide purchase of
goods held by the seller under a contract voidable as
against the seller  In these cases, a purcncwe helds
good notwithstanding a detect 1n the sellers 11ght to
sell the goods

2 The important thing for officers to realize 1s Theimports
that, broadly speahing, they must mahe certain that a iffctte
person willing to sell goods to Government 1s really
the owner of those goods or his authorised agent This
point 1s of practical moment 1n the purchase of ani-
mals or other things hable to be stolen The law
applies precisely as much to Government as to any
private purchaser

3 A question of moment concerning royalty Astoroyalty
claims 1s put by one officer Suppose, he says, that a ==
contractor undertakes the supply of ballast or stone
to a railway and obtamns 1t from a quarry belonging to
a third party, and that the third party comes 1n affer
wards and claims royalty on the material, what 1s the
1a1lway to do? The answer 1s clear  If the contrac
tor had the right of quarrying and removing the
mater1al subject stmply to payment of a royalty, the
owner of the quarry should be told to claxm his money
from the contractor If on the other hand the con
tractor has simply mxs'lpProprnted the material, lie
has given the rulway no title, and the owner has the
legal right to follow hns property into the hands of the
railway and to clum either restoration of or compen
cation for 1t 1t 15 a casc under sectron 108 The
practical moral deducible from this useful enquiry 1s

n
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This last course is just what a subordinate Court
ruled in a recent case that the oflicer concerned was
bound to do; but this erroneous decree was set aside.

Several officers have remarked that the law as fow tholaw
above explained is inconvenient irom an lxecutiveSpfte'es .
Engineer’s point of view, “ who wants good material, fitted mwith
and would like to accept the good and reject the bad, Bosrst: ..
paying only for the accepted portion.” This is a mere cutiee
* ‘matter of Special agreement.  The rule ot law 1s onty "™
applicable in the absence of an express condition to
the contrary. There is nothing illegal, so far as the
compiler is aware, in a person’s conceding to another
the right to select so much only of “the bulk” as in
the latter’s opinion—or in tnat of any third person
appointed as referee—comes up to a prescribed stand-
“ard, whether that standard be by sample or by specifi-
cation. Another practical method of getting over the
difficulty of partial inferiority of * the bulk ™ is to offer
the contractor a lower rate for the whole quantity.
This plan is stated to be in accordance with a Bombay
Government Resolution No. 522-A.—1898 of 5th
Dbelcember 1892, and appears to be quite, unobjection-
abple. .
Another officer puts the case of a contract for 10 How toar
lakhs of bricks to sample, and (justly enough) per-cascofa
ceives a difficulty about accepting any until the whole senesctde-
10 lakhs are ready, or commencing the work, without'
. committing the Government to accept even inferior

bricks in subsequent deliveries. The correct reply is
that the contract ought to expressly provide that the
bricks shall be delivered in 10 separate lots of one lakh
each, every lot to be up to the sample, and each lot to
be accepted or rejected as up to sample or not, indepen-
dently of the rest. In fact, as the officer in question
puts it, it is in effect necessary to give a number of
distinet contracts, say ten for a lakh a piece. It is
quite possible to do this by a single deed of agreement,

which is merely a convenient evidence of what is
agreed upon.

.2. Tt ought to be unnecessary to point out the Samplestobe
obvious importance of carefully retaining and mark- 7

cars
opt,
L 13
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ing for 1dentification the sample supplied, but un-
fortunately the point 1s constantly overlooked
3 It has been ashed whether the rule laid down

1n this section applies to goods sold by specification as
well as to those” sold by sample fIn the compiler’s
opinion, the same rule applies As Mr Justice Cun-
nmngham puts 1t “ This and the following sections
(113 114, 115) apply to the sale of unascertained goods
by description The fundamental undertaking
15 that the article offered or delivered shall answer the
description of 1t contained 1n the contract, and this
undertahing 15 an absolute ome” If (as 1s further
ashed) a part of the goods has been delivered and
actually used before the last portion, which does not
come up to specification 1s tendered, the impossibility
of returning the first portion does not affect the right
to reject the remainder On such rejection, the con-
tract becomes void, and section 65 (supra) entitles the
contractor to payment at the contract rate for so much
material as had been accepted and cannot be returned
to him  But 1f 1t be still possible to return all that
had been taken over then “the bulk ¥ must be accepted,
or rejected 1n 1ts entirety, unless other terms be
accepted for 1t by the contractor, 1n modification of the
contract as originally made

117 Where a specific article sold with a warranty, has
been delivered and accepted and the warranty 1s broken the
sale 18 not thereby rendered voidable, but the buver 1s entitled

to compensation from the seller for loss caused by the breach
of warranty

IRustrations
A sclls and delivers to B a horse warranted o nd The horse pro es

‘e hacye et weu @ 2 Ak Ame A wle el noads Weadyy yerdomnd
vordable but B 1s entitled to compensation from A for loss caused by the un
soundness

118 Where there has been o contract, with a warranty,
for the sale of goods which at the time of the contract were
not ascertained or not in existence and the warranty 1s broken,
the buver may accapt the goods or refuse to accept the goods
when tendered,

or Leep the goods for o time reasonably sufficient for
examinng nnd trying them, and then refuse fo accept them
provided that during such time he exercises no other act of

114
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ownership over them than is necessary for the purpose of
examination and trial

In any case the buyer.1s entitled to compensation from the
seller for any loss caused by the breach of warranty, but, 1f he
accepts the goods and intends to clain compensation, he must
give notice of lus mtention to do so within o reasonable time
after discovering the breach of the warranty

IMustrations

(a) 4 agrees to zell and without application or B s part delver to B
200 bales of unascertained cotton by sample Cotton not 1n accordance with
‘tamplo 12 delivered to # B may return 1t 1f he has not kept st longer t} an
a reasonable time for the purpose of exammation

(b} Bt agrees to buy of 4 twenty five sacks of flour by sample The
flour 18 delivered to B who pays the price B upon examination finds 1t
ot equal to sample B afterwards uses two sacks and sells one He cannot
now rescind the contract and recover the price but he 1s entitled to com
pensation from A for any loss caused by the breach of warranty

A -

{¢) B ma
delivered, th
pair for & sh
other pair
he may recover compensation for any loss sustained by the defect of the
second parr

Nores —1 The reader will observe that there 1s D siaction

an essenttal disttnction as to the results of breach of Pomtedont
warranty between “specific” articles, such as a horse,
a picture, a machine actually set apart as the one
offered for sale, and “unascertained’ goods or goods
not yet 1n existence at the time of the sale

2 A short form of notice smitable under section
118 will be found 1n Chapter IX, No 17 %

OT INDLCMNITY AND GUARANTEE

126 A *‘contract of guarantes® 1s a contract to perform cContract of
the promise or discharge the liability of a third person 1n case guarantee
of his defanlt  The person who gives the guarantee 15 called 2o ;]
the ‘“surety’, the person 1n respect of whose default the de]‘,’m,mp.ni
guarantee 18 given 18 called the  prmeipal debtor,”” and the creditor
person to whom the guarantee 1s given 1s called the ‘‘ creditor **

A puarintee may be either oral or written

127 Aunything done, or any promise made, for the benefit Consuler
of the principal debtor may be u sufficient consideration to he ot r for
surety for giving the guarantee § arantes

Hlustrat ons

(a) I requests A to sell and deliver to lum goods on credit. A agrees to
do 0 provded € will guarantes the payment of the price of the goods €

* See also Forms 18 and 19
L2 115
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promises to guarantee the payment 1o conmideration of 4 & promice to deliver
the goods This 13 a sufficient consideration for € s promise

(b)_4 sells and delivers goods to B ( afterwards requests 4 to forbear
to sue B for the debt for a year, and promises that if he does so € will pay
for them 1n default of payment by B A agrees o forbear as requested
Thas 15 & sufficient considerat on for € ¢ promise

(¢) 4 sells and delivers goods to B € afterwards withont consideration
agrees to pay for them i default of B The agreement 13 vo:d
128 The hability of the surety 15 co extensive with that

of the prineipal debtor unless 1t 15 otherwise provided by the
contraet

133 Any vanance made without the surety’s consent in
the terms of the contract between the principal and the

creditor discharges the surety as to transactions subsequent to
the variance

134 The surety 1s discharged by any contract between
the creditor <nd the primeipal debtor by whick the prineipal
debtor 13 released, or by any act or omission of the creditor, the
j]eg'll consequence of whlc{ 15 the discharge of the principal

ebtor

135 A contract between the creditor and the principal
debtor by which the creditor makes a composition with, or
promuses to give tame to, or not to sue, the principal debtor,
discharges the surety, unless the surety assents to such con-
tract

136 ¥ -i- 44 == 4 2 4L —pcipal debtor
18 made b and not with
the prineny .

137 Mere forbearance on the part of the creditor to sue-
the prmerpal debtor or to enforce any other remedy against

not discherge lim does not, 1n the absence of any provision in the guarantee

wurety

Raloass of
one oo surety
doca not
discharge

ofl ora

Discl argo of
surety by
creds or s act
or ommuas on
inpuinng
aurety’s even
tunl ren edy

{0 the contrary, discharge the surety

138 Where there nre co sureties, a release by the creditor
of one of them does not discharge the others mneither does 1t
free the surety so released from his responsibihity to the other
suretses

139 If the creditor does any act which 1s inconsistent
with the rights of the surety, or omits to do any act which his
uty to the surety requires him to do, and the eventual remedy
of the surety himself against the prineipal debtor 18 therebv
impaired the surety 12 discharged
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141 A surety 13 entitled to the benefit of every security Sumtys
which the creditor has agaipst the principa’ debtor at the sight tobene
time when the contract of suretyship 1s enttred into, whether t:r":;’:g"‘
the surety knows of the existence of such secunity or not, and, ges
1f the creditor loses, or, without the consent of the surcty
parts with such security, the surety 13 discharged to the extent
of the value of the security

Nores —1. As 1t 15 common to include a gua- Practicsl
rantee 1n a Public Works Department contract, that 1s ,‘_';,‘L‘i:,;’:._
to say, to require the contiactor to furmish a surety, these section
1t 15 most 1mportant that oficers should know precisely “*P*
what acts on their part will have the legal effect of
discharging the surety For example, see section 133
How many officers 1n one hundred are aware that, n
crder to keep the surety liable as hefore, 1t 1s absolutely
necessary to secure his consent to any varwance what-
ever 1n the terms of the contract ¢*

2 Mere forbearance to sue or to enforce any other Mero forbear
remedy 15 not a variance which will discharge the fom s o
surety, but 4 contract to give furthe. time to the debtor tr ct to for
would have that effect unless, of course the surety as "
sents to the extension of time

OF BAILMENT

148 A ““ barlment ** 1s the delivery of goods by one person Baument *
fo another for some purpose upon a contract that they shall, Dailue
when that purpose 15 accomplished be returned or otherwise g
disposed of according to the directions of the person delivering
them The person delivering the goods 1s called the ¢ bailor **

The person to whom they are delivered 1s called the ““ barlee >’

150 The bailor 18 bound to disclose to the bailee faults 1z Bador s duty
the goods bailed, of which the bulor 1s aware and which ::“";?:“
materially mterfere with the use of them or expose the bailee goods bateds
to extraordinary risks and, if he does not make such dis
closure, he 1s responsible for damage arising to the bailee
directly from such faults

If the goods are bailed for hire, the bailor 1s responsible
for such damage, whether he was or was not aware of the
exstence of such faults in the goods bailed

Ilustrations

{a) 4 lends a horse which he knows to be victous to Z He does not
disclosa the fact that the horse 13 wvicious The horse rums away 18
thrown and injured .1 1s responsble to 22 for damage sustamed

(5) 4 hires a carniage of B The cormiago a5 unsafe thongh Z 18 mot
aware of it and A is injured B 1a responsible to A for the injury

*® Ree Chapter I\ Form No 20.
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e Nortes —1 The lending of Government tools, or a
Governmeat Government machine, to a contractor 1s a common
example of a bailment interesting to officers All the

sections of this chapter here quoted deserve close

attention
o Tormng 2 The warnmng referred to in section 150 should
given invariably be given mn writing, a copy being kept, and
Care to b be 10 mo»t explicit terms *
m:n‘l’,; 151 In all cases of barlment the bailee 13 hound to take
bailes as much care of the goods bailed to him as a man of ordinary

prudence would, under similar circumstances, take of his own
goeds of the s1me bulk, quality, and value as the goods bailed
Baideo nhen 152 The bailee, 1n the absence of any special contract, 13
loss ete of 1Ot responsible for the loss, destruction, or deterioration of
tang bailed  the thing batled 1f he has taken the amount of care of 1t des—
eribed 1 section 161

Nores —1 Sections 151—52 prescribe one uni-
versal rule for all cases of bailment, couched 1n terms
of common sense

o hon e 2 Tt 1s to be most carefully noted, however, that
befors and  the limited liability prescribed by section 150 does not
aiter, due 1 2PPLy when, through the fault of the bailee, the goods
ofgoods  have not been returned, delivered, or tendered at the
proper time (see section 161) In that event, the
batlee’s responsiblity becomes from that time absolute

Et"l:ﬁ;::::‘ 153 A contract of bailment 1s voidable, at the option of
bybatees  the bailor, af the bailee does any act with regard to the goods
act inconsis  bailed 1nconsistent with the conditions of the barlment
tent with con
ditions
ustration
1 lets to B for hire a horse for his own nid ng B drives the orse n hus

carrnge This s at the option of A a termination of the bailment
i“w::;:ifn A5 T dhe Yool aroler wy awe of dhe goads brolad
onantboneeds Rhich 1s not aceording to the conditions of the bailment, he 18
uso of goods hable to make compensation to the bailor for any damage

bailed ansing to the goods from or during such use of them
Bame rule ap Nores —1 These are useful sections m practice.
plicable to

Goveroment The same rule would apply to Government land lent to-
dnadlent 5 contractor Thus, the erection of unnecessary build
ings on a piece of land lent merely as a brick-field
would entitle the Government to evict the contractor
So the use of Government tools, lent for the purposes ¢

* Bee Chapter IY, Form No 21

R
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of one contract only, 1n the performance of another
private contract, would be a clear breach of the con
ditions of the loan

2 Under section 154, as also under section 161, Respom b
v of bulee
the responsibihity of a bailee who makes an unautho msusng

rised use of the goods 1s absolute goods

159 The lender of a thing for use may at any time require Restorat on
its return, if the loan was gratuitous even though he lent 1t of goods IG‘M
for a specified time or purpose DBut 1f on the faith of such gratu tously
loan made for a specified time or purpose, the borrower has
acied 1n such a manper that the return of the thing lent before
the time agreed upon would cause him loss exceeding the
benefit actually derived by him from the loan the lender must
1f he compels the return ndemmify thie borrower for the
amount in which the loss so occasioned exceeds the benefit so
derived

Note —The latter part of this section which 15 Rule rests on
clearly Just rests on the principle of estoppel It 15 *FP
intended to place the borrower in his original posi
tion just as 1f he had never accepted the loan” Tt 1s
to be moted that the proviso does not apply where Its!mts
either the lender or the borrower dies Death at once
terminates 4 gratuitous bailment (section 162)

160 It 15 the duty of the bailee to return or delnver Returnof
according to the bailor s directions the goods bailed, without 5“"‘:: b;;‘f‘ln
demand as soon as the time for which they were bailed has o?t_mgor
expired or the purpose for which they were bailed has been accomplisl
accomplished ’;:s':“ ofpur

161 If by the fault of the bailee, the goods are not re Baleesres-
turned dehivered or tendered at the proper time, he 1s re P“’bi’g
sponsible to the bailor for any loss destruction or deteriora e

it dual
tron of the goods from that time Toturmed 7

162 A gratmtous bailment 1s terminated by the death Terminaton
either of the hailor or of the bailee of gratwtous
e
Nores —1 The rule enacted 1n section 160 would Scope of rule
apply equally to immovable property lent to a contrac Rt
tor ¢g for 4 brich field

2 The absolute responsibility of a bailee who does
not return the goods at the proper time has already
heen pointed out It 1s most 1mportant
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Acency
Apporntment and authoiity of Agents

Agent, 182 An ““agent " 15 2 person employed to do any act for Cna
and’ pram another or to represent another 1o dealngs with third persons
pal defined The person for whom such aet 15 done or who 13 s0 represented,
15 called the ¢ prineipal *’

Who may 183 Any person who 1s of the age of majonity according
enyloy agent to the law to which Le 1s subject, and who 13 of sound mind,
may employ an agent

Who may be 184 As between the principal and third persons, any

An agent person may become an agent but no person who 13 not of the
age of majority and of sound mind can become an agent, so
as to be responsible to his prinerpal according to the prov:
sions m that behalf heremn contamed

Cons deration 185 No cousideration 1s necessary to create an agency
no neves
sar,
Agent s su 186 The authority of an agent mav be expressed or im-
thortty may  1).aq
bo oxpre sed P
or 1mphed
Dohnt 1on of 187 An authority 1s said to be express when 1t 13 given
f;l’"fe’;:““"d by words spoken or wrnitten An authonty 1s sud to be 1m
.hgmy phied when 1t 15 to be inferred from the eircumstances of the
case, and things spoken or written, or the ordinary course of
dealing, may be accounted circumstances of the case
Fxtent of 188 An agent having an authority to do an act, has
agent ¢ authority to do every lawful thing which 1s necessary 1n order
sithority 45 do such act
An agent having an authonty to carry on a bustness, has
authonity to do every lawful thing necessary for the purpose,
or usually done m the course of conductine~ such business
Agent s au 189 An ngent has authority 1n an emergency to do all
;‘:l"e’;‘gr“‘ such acts for the purpose of protecting his principal from loss
gency as would be dore by 1 person of ordinary prudence m his own
case under similar circumstances
Sub Agents
Wien agent 190 An agent cannot lawfully employ another to perform
Z:'::"Ne" acts which he hns expressly or umpliedly undertaken to per-

form personally, unless by the ordinary custom of tride a sub-
agent may, or, from the nature of the ageney, a sub ageni
must be employed
¢ Bubsgent™ | 101 A ‘‘subagent’” 1s a person employed by, and acting
defived. the control of, the orginal agent m the business of the
ag
1
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192 Where a sub-agent 1s properly appointed, the prin "::‘r‘\r:('f"t:::
upsl 1%, so far as regards third persons, represented by the cipel b3 s1ib
sub-ngent, and 1s bound by and responstble for his acta as if he

apent [rr‘r'dr
were an sgent ongimally appointed by the primeipal \5 appe ale

Agent # o
The agent 1s responstble to the prineipal for the acte of Aemt s e
the sub-agent ot st agent

The sub-agent 1s responsible for his ncts to the agent, but ::‘;,',f:,'," .
pot to the principal, except m case of fraud or » iul wrong ]

194 Wkhere 1o agent, without havin » authonity to do o0, \,:m-]v"‘-
bLas appointed a person to et as sub ageat the ag ststands § 7000
towards such person 1o the rlation of prinapil to sn o nt g atel
and 13 re.ponsible for hus acts both to the prinerpal and to thind ““\I)"nlu
persons, the princapal 15 not represcoted by, or respucible for,

the acls of the person g0 employed, nor 1s that pereon resjon
sible to the prineipal

Nores —1 Hardly any chapter of the Act 1¢ tmmemein
-quires more attentive study by executrie otheers than S T,
that relating to agency  Not a day pls-es on which ter pat 1
hundreds of officers are not dealing with the agents ot **

other persons It 1s a regrettable fact that on no sub-

cct are more ~crious mstahes commutted than 1n

respect of the puwers the duties, and the iabilities of

agents It 1s al>0 to be borne 1 mind that all exeeu

tnve officers are themselscs agents of the Secretary of Jucerioe

then s tves
State, and bound to clearly understand thoir own legal eoly sgents
position as such

2 The subject of agency 1s exarmned in some
detal 1n Chapter VIII of this Manual, 1t 1s therefore
needless to append lengthy notes to the sections of this

Act, especially as these are clearly and intelligibly -
worded

3 Section 186 —This section must be read agSectoa s
merely enacting a gen¢ral rule  Authority to contract ﬂ‘&‘u;{”,"“ l
on behalf of Government, for instance, must be con caseswlers
ferred “by Resolutton m Council” As 15 explained g2, 54
<lsewhere (in Chapter VIII of the Manual) the Con suthuity s
tract Act 1s silent as to a very important distinction ¥
recognized both 1 England and America, and which

has also been recognized by the Privy Counail (prior to

the passing of this Act), between public and private

agents  This sigmficant silence accentuates the im

portance of leaving no room for controversy as to the

121



CHAP I} N [CONTRACT ACT. OF AGENCY.

powers of officers. If it were shown that certain offi-
cers habitually exceeded their powers, and that the
Government could not but be aware of the fact and
‘winked’ at it, a very strong case of ‘ implied agency’
could be made out under section 186. It has been well
suggested that the powers of officers ought to be print-
ed clearly on the back of all agreement Forms, and
should be posted up in every office, together (the com-
piler would add) with a notice that under no circum-
stances will Government be bound by any contract
entered 1nto by an officer not empowered to contract,
or 1n excess of his powers. If this course be adopted,
1t seems,—and this is forcibly advocated by distin-
guished officers,—that the whole question of bringing
the existing limitations on the authority of officers as
to contracts more into harmony with actual facts and
requirements should at the same time be considered.
So, again, the appointment of a pleader, as also
that of an agent under the Registration Act, must be
in writing.
Scope of 4. Section 189.—This section of course only refers
tection 189 t4 acts within the scope of the agent’s business. It is
turther limited by emergent necessity. It would not
empower an Assistant Engineer to give a contract
merely because the giving of one was beneficial to Gov-
ernment interests, Such an officer has (at present) no
power to contract for Government. i
Laputs on 8. Sections 190—193 —These sections define clear-
poner todeles )y the limited powers of agents to delegate their author-
ity to sub-agents, and the legal consequences of such
delegation.
Ratification.
Right of par 196. When acts are done by one person on behalf of an-
ronastoncts piher but without his hnowledge or authority, he may elect to
domeforbim otify or to disown such acts. If ho ratify them, the same
suthonity,  effects will follow as if they had been performed by his

Effect ot rats- authority.
fication

Ratification 197. Ratification may be expressed or may be implied in
mn};ub; ex  the conduct of the person on whose behalf the acts are done
cased or
hed .
Il?nr;:ﬂl'dsﬂ 198. No +alid ratification can lie made by a person whose-
T fa. hDOWledge of the facts of the case is materially defective.
tion
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199 A person ratifying any unuthorised act done on his Filect of ratt
behalf ratifies the whole of the transaction of which such act :{‘l:rl.!z‘e‘(‘;".““
formed a part formung part

of o transac
tion

200 An act done by one person on behalf of another, Ratificstion
without such other person’s authonty, which, 1f done with °‘ed““:‘;t"c‘:‘n
authority, N o " * rd person to oy, oS
damages, ¢ of a third third person
person, can . h effect

Notes —1 These sections relating to ‘ratifica Esuentuls of
tion” are of great practical importance. The follow Jae =tfe
g essential points should be steadily borne 'n
mind —

(@) the act must have been done witkout the Anow
ledge or authority of the ratafier,

() the act must have been done on bekalf of the
ratifier,

(¢) the ratifier must have a sound Anowledge of the
facts,

(d) ratification of a part of a transaction kas the

effect of ratifynng the whole transaction,
and

(¢) there can be no ratification of an unauthorised

act so as ¢o wnjure a third person’s existing
legal position

2 Acquiescence can have the same effect as Acquescence
express ratification  This 15 a highly important fact, fy conte,
and 1t has been very recently asserted by the Privy ten
Council (Hence the imperative duty resting on all
responsible officers to at once challenge any 1llegal act R“L‘;\,‘“““"
or state of things as soon as 1t 15 discovered  Infinite mnco.
trouble 1s caused, and 1t 1s to be feared that much Gov
ernment property 1s lost, through disregard of the
above most salutary rule  The constant transfers and
other changes of officers emphasise the need to resist
at once encroachments on Government property )

Without adequate knowledge of the facts, there can be
no true ‘ acquiescence ’, but the moment that an officer
competent to bind the Secretary of State becomes
aware that another officer not so authorised has con
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tracted on his behalf, 1t 1s the duty of the former—
unless he resolves to ratify the agreement—to promptly
and unmistakably repudiate 1t

Revocation of authorty

201 An agency 1s termmated by the prmeipal revoling
ks authonity, or by the agent renouncing the business of the
agency, or by the business of the agency being completed, or
by cther the prineipal or agent dying or becoming of unsound
wind, or by the principal betng adjudicated an mnsolvent under
the provisions of any Aet for the time bemng 1n force for the
relief of msolvent debtors
gs‘ﬂl:;fof 208 The termunation of the authority of an agent does
agentsay 120t so far as regards the agent, take effect before 1t becomes
thonty tabes known to him, or, so far as regards third persons, before 1t
olicctasto  hecomes known to them
agent sng' as
to third per
80ons
Tormmat on 210 The termmation of the authonty of an agent causes
‘l’f’:",":’ﬁ‘"” the termination (subject to the rules herein contained regard-

mg the termination of an agent’s authority) of the authority
of all sub 2gents appointed by him

Tmportance of Notes.—1 It 1s of course at all times necessary
Gntagass 0 be sure not merely that a person professing to act
authority  on behalf of another received authority from that other
" to do so, but also that such guthority zs st1ll subsisting
Sections 201, 208, and 210 enact the rules of chief 1m-
portance to executive officers
Dityof prn 2 Section 208 protects officers who have justifi
orl ably accepted an agent as such It 1s incumbent on his
princtpal to make Anown to all whom he has induced
to acecpt another as his agent the revocation of author-
Jmmrtenal 1ty On the other hand, the mode n which the fact
resocn
ton becomes becomes known 1s 1mmaterial - The law looks solely to
imons the fact of actual knowledge

Sermunation
otagency

Effect of agency on contracts with thurd persons
Faforcement 226 Contracts entered 1nto through an ngent, and obliga
and o twops amising from acts done by an agent, may be enforced 1n
E:::tnc:n- the same manner and will have the same legal consequences as
tracts 3f the contracts had been entered into and the acts done by
the principal m person
Consaquences 228 Any notice given to or miformation obtained by the
°'"°t’:: agent, provided 1t be given or obtained 1n the course of the
Sorat, bustness transacted by him for the principal, shall, as between
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the prmcxlml and third parties, have the same legal conse
quence as if 1t had been given to or obtuned Iy the punepal

Notes —1 Section 226 declares the general rule ifuocapanty
that the agent 1s a mere medium of communication ofageat
with the prmecipal  Tlis rule 1s, however, subject to
certain exceptions noted further on

2 Section 229 proceeds on the same Iines  In law Ceomed iden
the agent and the principal are decmed 1dentical  The !t mith

prigcip

rule 1s upnersally understocd and acted on It lies
at the root of the law of agency

230 In the absence of any contract to that effect, Aﬂﬂ“ﬁ"nﬂ'
agent canuot personally enforce contracts entered mto by lum Zirerce

f
on behalf of lus principal, nor 1s he personally bound by _them 1o bound by

- contracts on

behalf of

prt cipal
Such a contract shall be presumed to exist in the follow Presumpton
ppg cases — of contract to

contrary
(1) where the contract 13 made by an agent for the sale
or purchase of goods for a merchant resident
abroad ,

(2) where the ngent does not disclose the name of lus
prinetpal,

3) wheredthe principal, though disclosed, cannot be
Bue

Nores —1 Sections 230—237 provide a series of \eed for
most necessary qualifications of the general rule that an Sresrte
agent 1s a mere 1nstrument  No officer unacquainted Frceptions
with the law here enacted can be sure of his position Sy ™
1 dealing with an agent Without such knowledge 230-257
he cannot corrcetly state a case for legal opmion or
prepare the necessary evidence when a contract goes
1nto Court

2 The reason for the three exceptions to section Renson for
230 15 obvious 1n the circumstances detailed, 1t 15 €V copt o in
dent that credit was really giwen to the agent, and not secton 2%

to a principal who 15 unknown or unassailable

3 It must be noted that, yust as the agent 1s Scope ot -hess
bound 1n these exceptional cases, 5o also he 1s entatled P
to enforce the contract 1n his own name
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Righta of 231 If an agent makes a contract with n person who
perties tos  neither hnows, nor has reason to suspect, that he 13 an agent,
g’;‘;‘e’;; his principal may require the performance of the contract,
sgentnot  but the other contracting party has, as agamst the principal,
disclosed the same rights as he would have had as against the agent 1f
the agent bad beer principal
If the primcipal discloses hnnself before the contract 1s
completed the other contracting party may refuse to fulfil the
contract 1f he can show that, f he had known who was the
principal 1n the contract, or 1f he had known that the agent
was not a principal, he would not have entered mto the con-
tract |
Method of Note —This 1s a very serlous proposition of law
Unmsunder An officer may discover that he has really contracted
o ey W1th quite a different person trom the supposed con-
tractor 1he remedy 1s this let 1t be clearly provable
that the contract 1s given to the person named 1n 1t on
account of his personal quahifications It will be seen
from a perusal of Chapter VIII, Head I, Sub head
(3), of this Manual, that these qualifications may form
a most 1mportant element 1n the matter Then, under
the second clause of this section the officer can refuse
to abide by the contract 1f 1t be unperformed  Of
course there are many contracts, e ¢, one for a supply
Notmall  of well rccogmsed articles, as to which 1t would be
o Peven 1mpossible to refuse fulfilment on the above ground
ever As Mr Justice Cunmingham puts 1t, the officer * has,
in fact, been mistaken, but his mistake does not avord
the contract unless 1t was matertal, and 1n most cases
1t 1s not material ”
Performance 232 Where one man makes a contract with another,
ofcontract  neither hnowing nor having reasonable ground to suspect that
withagent  the other 1s an agent the principal, 1f he requires the perform
g";‘:’;‘:‘;ﬁ ance of the contract, can only obtain such performance subject
to the rights and obligations subsisting between the agent and
the other party to the contract
Nore —This rule rests ultimately on the law of
estoppel
Con ¢ yuence 234 When n person who has made 1 contract with an
of wdue ng  agent induces the agent to act upon the behef that the prin
:5;:““‘;(,.2{‘“ cipal only will he held lible, or induces the principal to act
on belof that upon the belief that the agent only will be held hable, he
ponc paler  cannot afterwards hold lable the agent or pringipal respee-

utw 1l bo
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Note —This 1s another example of the law of
estoppel

235 A person untruly representing hrmself to be the Liabity of
authorised agent of another, and thereby inducing a third ,ll’;'e;et“d"d
per<on to deal with him as such agent, 1s hable, 1f his alleged
employer does not ratify his acts, to make compensation to the
other 1n respect of any loss or damage which he has ncurred
by so dealing

Note —This enactment also rests on the law of Importance,

-estoppel  This 15 the scction which renders 1t 50 neces Sioms ox
sary for officers not to evceed the powers vested in rlamed
them 1f they wish to act with safety to their own pock

ets It will be noticed that the marginal analysis uses

the words ‘ pretended agent” But this 1s not justified

by the section 1tself, which merely says untruly,”—

a far wider term, which ofhcers should carefully note

246 A person with whom a contract has been entered 1nto Person falsely
m the character of agent 1s not entitled to require the perform ::’;gf::‘:g‘
ance of 1t 1f he was 1n reality acting net as agent, but on his ent tled to
own account performance

Notes —1 Sections 232, 234, 235, and 236 lay
down useful rules which require no comment

2 Perusal of section 236 will show the practical pract cal
value of carefully preserving proof of the character 1n yelue of care
which the other party contracted In the case of {Zfﬂr’fa:fm“
Mulchand, frequently quoted 1n Chapter VIII of this tetrated
Manual, the mndividual 1n question presented a card
which did not even give his name, describing him mere
ly as © the agent for the firm of so and so, and thus
induced the Lxecutive Lngineer to give the contract
to the firm Nothing could be more preposterous in -
these circumstances than to contend that the contract
was given to Mulchand personally yet he filed a swuit
1n his own name, and two whole days were wasted 1n
defeatang 1t, vesides another day m tYoe appent  The
officer concerned had not preserved the cards above
described which would have quickly settled the matter

237 Vhen an agent has without authonty, done acts or pubmty of
ncurred obligations to third persons on belialf of s prineipal, prmerpil in
the principal 13 tound by such acts or obligations 1f he has by :ih'-ftmg bﬁ:mf
his words or conduct induced such third persons to believe that toartfoocs,
such acts and obligations were within the scope of the agent’s acts wero
autl onty suthorised
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Prnerplo of Note —This section is directly based on the great
:ﬁ:\‘\’;enr doctrine of estoppel and there can be no doubt that 1ts
phicable provsions apply 1n principle to Government no less
foGovern  than to private mdividuals It is a delicate question,
pavate pr  and officers will do well to act on the assumption that
sons the Government would not be exempted They will
Reason of tto then be on the safe side  The reason of the rule 1s
rule clear  “If the principal has been in the habit of
ratifying his agent’s unauthborised acts, he may have
induced persons to believe that such acts are within
the scope of the agent’s authority, and the agent’s acts
will accordingly be binding upon him”

OF PARTNERSHID

Partner 239 ‘“ Partnership’’ 13 the relation which subsists be cyar
;‘:\‘gl dv tween persons who have agreed to combme thewr property,

labour or sl 1n some business, and to share the profits thereof
between them

Fim  de Persons who have entered into partnership with one an
fined other are called collectrvely a ‘‘ firm™**
Respons by 2456 A person who has, by words spoken or wrnitten, or by

Lty of person his conduct, led another to believe that he 1s 2 partner 1n a
1;“}“1“_“:-501‘8 particular firm, 1s responsible to him «s « partner 1n such firm
leve lum
» partner
Lubility of 246 Any one consenting to allow himself to be repre
person per  sented as a partner 1s hable as such to third persons who, on

:’:;;‘t:i:‘;‘ the faith thereof, give credit to the partnership

presented asa

partner

Great mport Note —Sections 245—46 furnish further examples

:::::o'c:‘:‘ of the doctrine of estoppel ~These frequent references

erndnet. tn this greaf prnmpla Ulnstrate s valne and mmpor
tance Officers should constantly bear in mnd that
as they are liable to be judged by their conduct, they
should steer clear of everything capable of miscon-
struction

Tartuer a 251 Tach partner who does any act necessary for, or
power ta bud usually done 10, carrying on the business of such a partnership
co-partness  pg that of which he 1s member, binds his co partners to the
same extent as if he were their agent duly appointed for that

purpose
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Ezccption.—1If 1t has been agreed between the partners
that any restriction shall be placed upon the power of any one
of them, no act done in contravention of such ngreement shall
bind the firm with respect to persons having notice of such
agreement,

Notes.—1. The first part of this section shows Impartsat
that as regards acts necessary for, or usually done in, gy powers of
carrying on the business of the partnership—but no pottners us
other acts—each partner is the competent agent of the
rest: for example, to receive monthly payments under
a contract for work done or goods supplied by the
firm.' The limitation shown in italics must never be
lost sight of. Clear proof of authority is necessary,
for instance, under sections 19 and 20 of the Limita-
tion Act in order to bind co-partners.

One officer consulted feels doubtful as to the power ‘ll’a{r,‘:e‘; are
of each partner to receive money due to the firm and comptont to
to give valid receipts, and quotes some legal opinion feectvepay.
to the contrary, which laid down that “to enable one gue to the
partner of a firm to receive money for that firm it is fire-
necessary for him to receive a power-of-attorney from
each of the other partners.” This is erroneous. The
English law is clearly stated in Lindley on partner-
ship, 7th edition, page 160, and cases there cited, which
show that the mere legal relation of partnership con-
fers a power on each partner to receive payments on
behalf of the firm without his holding any special
power-of-attorney; and section 251 is to the same
offect.

It has also been suggested tha* * ¢ > **7-¢ 2
be added to the Manual, giving hin . '
for the guidance of officers as to the
with contractors in partnership. T: L o
do better than repeat the advice given at page 216, to
have as little as possible to do with petty firms. On
the other hand, eminent and respectable firms can be
dealt with safely, witliout extraordinary precautions.
As regards a petty firm tendering, it scems quite easy
to explain that a tender by one member of the partner-
ship on his sole account is preferred. The partners
can make private arrangements to share the profit and
loss, while the Government, on the other band, escapes
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all the complications of a joint undertaking by the
firm  There is no more profitable rule to follow than

Sancta am- that of “sancta simplicitas™ in all business matters.

phicttas The trouble involved in securing it is repaid a hundred-
fold in the avoidance of disputes and legal imbroglios
afterwards The compiler greatly regrets that want
of space forbids his enlarging further on this impor-
tant subject.

LT: gg ‘uh; 2. Private agreements, such as are referred to in

Tualwotics . the Exception, are of no weight unless actual notice of
them has been given. The rule is the same under
section 208 as regards the termination of the authority
of an agent It is very noteworthy that the rule of
actual notice does not apply to a dissolution of partner-
ship (see section 264): in that case, ‘public notice’
is sufficient intimation. This is another reason for
avoiding dealings with firms.

Notico ot dis 2064, Persons dealing with a firm will not be affected by a

solution. dissolution of which no public notice has been given unless
they themselves had notice of such dissolution.

How ' pallie Note —8ee note 2 to section 251 just quoted.

be given The ‘public notice’ referred to is not defined. It
seems at least doubtful—and justly so—whether an
advertisement in any paper other than the Govern-
ment Gazette would be held to bind persons not actual-
ly aware of the announcement. Officers should cer-
tainly not rely on notices published in any newspaper
except the Gazette, unless, of course, the Legislature
expressly declares other publication to be sufficient, as,
for instance, under the Railway Act prier to sales of
unclaimed goods.

* ¢ Bacred emphaty
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CHAP IV} [REGISIBATION ACT ABSTRACT OF THR CHAPTER

Of the effects of reqrstration and non reqstrat on

Pace

Time from which a registered document operates eection 47 138
Reg stered documents when to take effect agamst oral agreements

section 48 139
Effect of fa lure to register a document required by law to be reg s

tered section 49 %
‘What doer ments of which registrat on s by law opfional take effect

if reg stered agamnst unregistered documents relat ng to same

property sect on 50 b
Note on sections 47—50 W

Mscellaneous proysions
Exemption of Government officers and certa n others from perso
nal appearauce sect on 88 139—140

Notes on th g sect on 140

This Act embodaes the law regarding the registra
tion of documents . It prescrives those of which regis
tration 15 compulsory, and declares that 1t 15 permis
sible to register all other documents whatsoever The
great advantages of a law of this kind are obvious
In the first place, registration implies the complete
protectzon of persons 1interested m the document
against future tampering or making away with 1t, for
at the time of registration the document 1s copled
verbatim™ 1nto one of certain prescribed Government
registers and its original terms can thus at all times
be established  Again, by rendering the registration
of important documents, such as leases for a term of
years, deeds of sale or mortgage mvolving a value of
Rs 100 or upwards and the like, compulsory, the
Legslature has provided the public with a ready
means of 1nvestigating the state of all titles by
enabling any person who chooses to pay certarn small
fees to search the registration registers, and thus dis
cover all 1nstruments (of which registration 1s com-
pulsory) 1n existence affecting the property of which
he desires to examine the title  (In those provinces of
India to which the Transfer of Property Act, IV of
1882 has been extended, note of which will be found
1n the chapter relating to that Act, the Legislature has
gone further than Act IIX of 1877 does, and has made
a written instrument and registration thereof com-

*  Word for word



BLGISTRATION ACT IFS SCOPE AND ADVANCES ] [emap 1v

pulsory 1n the case of certain sales and leases, whereas
n provinces outside the operation of Act IV of 1882
such sales and leases can be validly effected without any
written instrument at all  Chapter VII of thus
Manual 1s specially devoted to Act IV of 1852)
Enocugh has been said to show that the Registration
Act 15 a very practical and useful law It 1s, more-
over, one whereof certain provisions should be tho
roughly understood by all executive officers  Follow- gury very
ing the principles already stated at page 2 of thisnecessary
Manual, the provisions quoted below from Act III of gﬁ‘;ﬁ;’;” e
1877 are designedly left incomplete for the sake of
brevity and simplicity. It 1s considered that so much
as 1s set out, with the explanations appended, will put
officers on their guard in this connection sufficiently
for ordmnary purposes, subject, where necessary, to
reference to the Act 1tself or 1n more difficult cases to  °
the Law Officers of Government for advice Fuller
extracts would be inconsistent with the scheme of this
Manual
PART I
TRLIIMINARY

3 In this Act, unless there be something repugnant v Intorprota
the subject or context,— tion clauso

‘¢ leaso ”* mcludes a counterpart, habulyat, an undertaking
to cultivate or occupy, and an agreement to lease

““signature’” and ““ signed ”’ mnclude and apply to the
affixing of a mark

‘“ immoveable property *’ includes land, buildings, here
ditary allowances, rights to ways, lights, ferries, fisheries or
any other benefit to arise out of land, and things attacled to
the earth or permanently fastened to any thing which 1s at
tached to the earth, but not standing timber, growing crops,
nor gl‘iﬂS

““ moveable property * includes standing timber, growing
crops and grass, fruit npon and juice 1n trees, and property of
every other description except mmmoveable property

Note —It cannot be too clearly understood that Limuted ex
words are always to be interpreted 1n individual Acts :§$ of stata
according to the particular reamngs, 1f any, assigned tions explan
to them by those Acts *Immoveable property ” as
defined 1n Act IIT of 1877, for example, 1s by no means
identical 1 meaning with the same term as used m

133

2



ey 1v] [ TON ACT OF E

the Forest Act VII of 1878 It 1s essential to bear mn
mind the exact meaning of “1mmoveable property ” as
employed 1n Act 11T of 1877 1n order to determine
what instruments do and what do net fall within the
compulsory registration section 17

PART IIT
OF REGISTRABLE DOCUMENTS

Jocuments 17 The documents next heremafter mentioned shall be
5""‘;‘:’: on  Tegustered 1f the property to which they relate 1s situate 1n a
,g‘,puona] district m which, and if they have been executed on or after

the date on which Act No XVI of 1864, or Act No XX of
1866, or Act No VIII of 1871, or this Act, came or comes 1nfo
force (that 13 to say),—

(&) msiruments of gift of ammoveable property,

(b) other non testamentary imstruments which purport
or operate to create, declare, assign, Iimit or ex
tinguish, whether 1 present or in future, any
right, title or interest, whether vested or contm
gent, of the value of one hundred rupees and up
wards, to or 1 :mmoveable property,

(¢) non testamentary instruments which acknowledge
the receipt or payment of any consideration on
account of the creation, declaration, assignment,
limitation or extinction of any such night, title
or mterest, and

(4) leases of 1mmoveable property from year to year, or
for any term exceeding one year, or reserving a
yearly rent

Provided that the Local Government may, by order pub
lished 1n the official Guzette, exempt from the operation of the
former part of this section any leases executed 1n any district,
or part of a district, the terms granted by which do not exceed
five years, and the annual rents reserved by which da not
exceed fifty rupees

Jocuments 18 Any of the documents next heremnafter mentioned
:;l'};:‘:m may be registered under this Act (that 1s to say),—
s optional. * * * * * * * *
{#) all other documents not required By section 17 1o be
registered
\baveex 1 Nores —1 The above portions of sections 17 and

i Siab% 18 deal with most of the cases hikely to arse 1n prac-
ticc They are subject to certain exceptions not of
very common occurrence
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2. The Act extends to the whole of British India, Scope of the
except certain tracts specially excluded from 1ts opera- A
tion, viz, the Scheduled Districts of the Madras Pre-
sidency and the Arakan Hill Tracts District.

20 The registering officer may m his discretion refuse to Documents
accept for registration any document 1n which any interhnea- :;"‘;‘r‘i:::g
tion, blank, erasure, or alteration appears, unless the persons tions blanks,
executing the document attest with thewr signatures or initials erasures, or
such interlineation, blank, erasure, or alteration  If he regis- alterations
ter such document, he shall, at the time of registering the
same, make a note 1n the register of such mterlimeation, blank,
erasure, or alteration.

21. (a) No non-testamentary document relating to im- Desenption
moveable property shall be accepted for regratration unless jb of Parcels
contains a descraption of such property sufficient to 1dentify
the same

{0) Houses in towns shall be described as situate on the
uorth or other side of the street or road {mentionmg 1t) to
which they front, and by their existing and former occupan-
cies, and by their numbers 1f the houses m such street or road
are numbered ~ Other houses and lands shall be described by
their name, 1f any, and as being 1n the territorsal division 1
which they are situate, and by their superficial contents, the
roads and other properties on which they abut, and thew
existing occupancies, and also, whenever 1t 1s procticable, by
reference to a Government map or survey

(¢} No non-testamentary document containing s 1ap or Documents
plan of any property comprised therein shall be nccepted for contuning
registration, unless 1t be accompanied by a true copy of the map HPs ©f
or plan, or, 1n case such property 1s sifuate 1n several distriets,
by such number of true copres of the map or plan as are equal
to the number of such distrcts.

Nortcs —1. These two sections indicate certain Uselessmessof
matters to which attention must be paid 1n preparing tgw o
a document for registration. A conveyance 1s useless
which leaves the property uncertain to which it is Erasures
ntended to a p%ly. Erasures, ete, should obviously be 32%er exr
attested by both parties, but it is far better to invari-
ably correct in red ink than under any circumstances
to erase.

2. As a copy of the plan must be deposited with Ponts to
the rogistering officer, it is to be borne in mind (a) that [Sogrer =
there must be a separate copy for each district in which
any part of the property comprised in the instrument
is situate; and (Is that the original plan and all copies
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of 1t must be identrcal, and must be signed as trug
copies by all parties to the instrument
3 lhese plans must be prepared with absolute

ko sbiolutely goeuracy It 1s not at all generally known that 1n the

aocurate

Time for
present ng
documents

Certam ox
= ceptions to
“o rule

Abovo ex-
teacts practi
cally relub o

event of a discrepancy between the description of the
property as set out 1n a conveyance and the delineation
of the same 1n the plan annexed to, and forming part
of, the conveyance, the plan would prevail over the
description  This 1s placed beyond doubt by 1llustra
tion (¢) to section 92 of the Lvidence Act, I of 1872,
which 15 as follows —

(c) An estate, called ““ the Rampur Tea Lstate,” 1s sold
by a deed which contamms a map of the property sold The
fact that land not included in the map had always been re-
garded as part of the estate and was meant to pass by the deed
cannot be proved -

It 1s therefore of great importance that the plan
and the description of the “parcels” intended to be
conveyed shall agree exactly, but, above all, the plan
should accurately dehineate all the property which 1s
to be 1ncluded, and no more

PART IV
OF THE TIME OF PRESCNTATION
23 Subject to the provisions contained in sections 24, 25,
and 26, no documents other than a will shall be accepted for
registration unless presented for that purpose to the proper
otheer within four months from the date of its execution,
or, 1 the case of a copy of a decree or order, within four
months from the day on which the decree or order was made,
or, where 1t 13 appealable, within four months from the day on
which 1t becomes final .
Provided that, where there are several persons executing
a document at difterent times, such document may be presented
for registration and re registration within four months from
the date of each execution
Notes —1 The above rule 1s, as the section says,
subject to certain exceptions which relate to cases of
unavoidable delay, of 1nstruments executed out of Bri-
tish India, and of the registration oflice being closed
on the last day of the usual period
i 2 Tt will be noticed from the proviso that an 1
ticerument can be executed by several persons at different
very es and places, and can be presented for registration
13416
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after each such exccution  This 1s frequently the best
course to pursue, ¢ g, if one exccutant be about to
leave India The sooner that important documents
are registered after their exccution, the bester A
recaleitrant party, refusing after a wlile to admt
execution, may gne much trouble

PART V
OF TUHE ELACE OF REGISTRATION

28 Sase as 1n this part otherwise provided ¢vary d0eU phyeo for 1o
ment mentsoned m section 17, clauses (@), (b), () avd (d), and gstermg
section 18, clauses (a), (b) and (¢}, shall Le presented for re ?:"-‘:?“’:;:ﬁ
gistration 1n the office of a Sub Registrar within whose sub

district the whole or some portion of the property to which
such document relates 18 sstuate

29 Every document other than a document referred to Placoforre
1o section 28, and a copy ot a decree or order, may be present %“’,::‘sgm
ed for registration either in the office of tho Sub Registrar 1m peqty
whose sub district the document was esecuted, or 1n the office
of any other Sub Registrar under the Local Gosvernment at
which all the persons executmg and claimuog under the docu
ment desire the same to be registered

Note —The above sections give the general rules
It 1s needless to particularise other special means of
registering elsewhere, which are also provided by the
Act

PART VI
Ot PRESENTING DOCUMENTS FOR REGISTRATION

32 Except in the cases mentioned 1n section 31 and see Perons to
tron 89, every document to be registered under this Act, whe present docu
ther such registration be compulsory or optional, shall be pre m:a:t,io,: b
sented at the proper registration office, £ ¢

by some person executing or clauming under the same, or,
m the case of a copy of a decree or order, claimmg under the
decree or order,

or by the representative or assign of such person,

or by the agent of such person ropresentative or asign,
duly authorsed by power of attorney executed and suthentt
cated 10 manner hereinafter mentioned

83 Tor the purposes of section 32, the powers of attorne:

> P f
next heremafter mentioned shall alone be recogmsed (that 1s tyr’) n&:::;"
say) — cognisable lh)r
{a) 1f the principal at the time ot exccuting the power Yotonds !

eotion 32
of attorney resides 1n any part of British India
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esent of a discrepancy between the deseriptio

Property as set out 1 & conveyance and tbepdelfng:fatg
of the same iu the plan anuexed to, and forming part
of, the conveyance, the plan would prevail aver the
description  This 15 placed keyond doubt by lustra
tion (¢} to section 92 of the kvidence Act, I of 1872

which 15 as follows —
(c) An estate, called ¢ the Rampur Tes Estate s sold
Iy a deed which contams a map of the property sold  1he
fact that land not included m the nap Lad always been re
garded as part of the estate and was meant to pass by the deed
cannet ba proved
It 15 therefore of great importance that the plan
and the description of the parcels 1ntended to be
comeyed shall agree exactly, but, above all, the plan
should accurately delineate all the property which s
to be mncluded, and no wore
PART 1V
OF THE TIME OF PASCYESTION
23 Subject to the provisions conptaned 2a sections 4 25
and 26, no documents other than a svill shall be aceepted for
segistration unless presented for that purpose to the proper
oticer wathin four months from the date of its executton,
or, 1 the case of s copy of a decres or order, within four
months from the day on which the decree or order was made
or, where 1t 15 appeslable, within four months from the day o3
which 1t becomes fiaal . ' g
ersons executl
Provided that, where there nreyse\’etﬂ ‘PW“r e presented
months from

tEs —1 The above rule 1s, as the sectson says
suby:lgf tta: certan exceptions winch relate to ca;e‘sB of
unasordable delay, of mstroments executed out o ; rg
tysh Indin, ond of ltlhe reg;stmcgc:ln office being close

of the usual pert

3 o tl;c Ilnts E.v(x}ﬁybe poticed fmﬁr the proviso that an mt
trcerument can be exeented hy several persons at dzﬁe;exil
vory o5 and places, and ean be presented for registratio
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after each such execution  Thus 15 frequently the best
course to pursue, ¢ g, if one executant be about to
leave India  The sooner that important documents
are registered after their esecution, the better A
recalcitrant party, refusing after a while to admit
exccution, may give much {rouble

PART V
OF THE PLACE OF REGISTRATION

28 Save as in this part otherwise provided cvery d0CU Plgce for 10
ment mentioned 1n section 17, clauses (a), (b), (¢) and (d), and g stermg
section 18, clauses (), (b) and (¢), shall be presented for re ﬁ‘oti:m:::::;
gistration 1o the oftice of a Sub Registrar within whose sub 5
district the whole or some portion of the property to which
such document relates 1s situate

29 Every document other than a document referred to Place forre
1n section 28, and a copy of a decree or order, may be present E:’h‘:t“(‘!‘gcu
ed for registration either i the office of the Sub Registrar 10 peng,
whose sub district the document was executed, or in the office
of any other Sub Registrar under the Local Gosernment at
which all the persons executing and claiming under the docu
ment desire the same to be registered

Note —The above sections give the general rules
It 15 needless to particularise other special means of
rﬁglstenng elsewhere, which are also provided by the

ct

PART VI
OR PRESENTING DOCUMENTS FOR REGISTRATION

32 Esxcept m the cases mentioned 1 section 31 and see Persons to
tion 89 every document to be registered under this Act, whe Dresent docu
ther such registration be compulsory or optional, shall be pre mctmtmm
sented at the proper registration office, gotinhon

by same person ¢xecutng or elaiming under the same, or,
. the easp at a, g of 2 danses an ndaz, ey wider Y
decree or order,

or by the representative or assign of such person,

or by the agent of such peison, representative or “ss1gn,
duly authorised by power ot 1ttorney executed and authentr
cated 1o manner heremafter mentioned
33 Tor the purposes of section 32, the
powers of attorney p

next heretsfter mentioned shall alone be recognsed (that 1s t{: ﬂf‘::i; f“
s:\y) — cognsable for

(a} 1f the prineipal at the tume ot exccuting the power E:’?l):;egﬂuf

of attorney resides 1n any part of British India

187



Tmportance
of venfymng
power of
agent to
ady texecu
tion explam
ed

Adequate

Raro exemp
tions ta be
found fn Acti

Tino from
which regis.
tered docus

CHAP IV ] [REGISTRATION ACT OF TIIE PLACE OF REGISTRATION

sn which this Act 18 for the time bewng 1m foree,
a power of attorney executed before and authen
ticated by the Registrar or Sub Regustrar within
whose district or sub district the principal re
sides
() 1f the prmeipal at the trme aforesaid resudes jn any
other part of British India, a power of atlorney
:xetcuted before and authenticated by any Mags
rate
(c) 1f the principal at the time aforesard does not reside
i British India, a power of attorney executed
before and authenticated by o Notary Publie, or
sny Court, Judge, Magistrate, Britash Consul or
Vice Consul, or representative of His Majesty or
of the Government of India
Nores —1 If the great probative value of regis-
tered instruments be duly borne i mund, the impor-
tance of conclusive proof that their execution 1s admit
ted by a duly authorised person will be clear  Neglect
of this precaution may result mn subsequent repudia
tion of the instrument and loss of the security which
1t purports to give  Officers who find 1t necessary to
attend to registration of documents should theretore
be most caretul to satisfy themselves that the law 1s
duly observed on this pomt It will be noticed that
powers of-attorney purporting to authorise a person
to admit execution on behalf of an absent executant
must not only be authenticated by, but also be executed
w the actual presence of, the autherity specified 1n
section 33  This 1s quite a special provision of law,
very apt to be overlooked
2 It 15 sufficient 1f the ﬁo“cr of attorney pur
ports on the face of 1t to have been duly executed and
authenticated (section 33)
3 There are certain esemptions provided as to

personal attendance for the above purpose, not of com-
mon oceurrence, as to which the Act can be referred to

PART X
OF TIF FFFFCTS OF RT'GISTRATION AXD O\ REGISTRATION

47 A registered document shall operate from the time
from which 1t would have commenced to operate 1f no regs
138
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tration thereof had been required or mad, and not from the ,:‘:?‘: or
tume of 1its registration

48 All non testamentary documents duly registered ll)xlndo;r 3;;5!:;::'&
this Act, and relating to any propcﬂ), whether moven tt', OF talating to
immoveable, shall tabe effect against any oral agreemint or {',‘Qg:,glm
declaration relating o such property, unless where the ngr;c T
ment or declaration has been accompanied or followed by de oral agreo
livery of possession . J ment

49 Mo document required by section 17 to be registered—1

fl~t of non
shall affect any immoveable property comprised theran or :‘is;g:lmarr:m
confer any power to adopt,

requ red to be
or be recerved as evidence of any trapsaction affecting such regstered

property or conferring such power,

unless 1t has been registered n accordance with the pro

visions of this Act . . (
50 Every document of the kind mentioned 10 claus 8 (g,

®), gf)' and t)é} ot sectton 17, and clauses (4) and () of sectron iﬁ'{mﬂl‘;

18, shall, 1f duly registered, tal e effect as regards the property hnd‘of‘wll h

comprised theremn, against every unregistered document re ::%;1:".10\"10

lating to the same property, and not Leing a decree or order 37 G0y

whether such unregistered document be of the same nrture as agamat unro

the registered document or not ﬁ; :l:‘rrl docu
Nothing 1n the former part of this section applies to leases

exempted under the proviso 1n section 17, or to the documents

meptioned 1n clauses (), (/) () (9)s (&) (1) (72 (R)s (D)5 (),

(n), and (o) of the same section

Regustered

Nore —The above quoted sections show the great need toknov
legal value of registration, and are indispensehle to & o
correct application of the law  No adequate op1nion the valuo of
can be formed as to the legal valuc of any instrument kgijmstre
until the questions whether 1t does or does not require
registration, and, if 1t does, whether 1t has or has not

been duly registered, bave been deaided, while if 1t

be a document of any sort referred to 1n section 50

and 1t 15 unregistered, the mmportant further questton
at once arises whether 1t 15 not subject to a duly regms
tered mstrument which will prevail ovex it

This faet
can always be ascertained by searching the registra
tion registers
[

PART XV
MISCELLANLOUS

88 Notwithstanding anything heremn contamed, shall eg strat on
uot be necessary for any officer of Government, or for the Ad o d“‘m“‘*,’
139 ¢
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1 which this Act 15 for the tune being 1 force,
2 power of-attorney executed before and authen
ticated by the Registrar or Sab Regisirar within
whose distriet or sub district the prineipal re

sides
(8} if the prineipal 1t the tnne aforesard resides jn any
other part of British India, a power of utiomey
tzxecuted before and authenticated by any Magis-

rate
(¢} 1f the prineipal at the time aforesasd does not reside
in British India, n power of attorney esecuted
before and authenticated by a Notary Public, or
any Court, Judge, Magistrate, British Consul or
Vice Consul, or representative of His Majesty or

of the Government of India

Timportance Nores —1 If the great probative value of regis
pomeroc ' tered 1nstruments be duly borne 1n mind, the impor-
agentto . tance of conclusive proof that their execution 1s admit
tonerpn  ted 8y @ duly authorised person will be clear  Neglect
e of this precaution may result in subsequent repudia
tion of the instrument and loss of the security which
1t putports to give  Officers who find 1t necessary to
N attend to registration of documents should therefore
be most caretul to satisfy themselves that the law 15
duly observed on this point It will be noticed that
powers of-attorney purporting to authorise a person
to admit execution on behalf of an absent executant
must not only be authenticated by, but also be executed
w the actual presence of, the authority specified m
section 33 This 1s quite a special provision of law,
very apt to be overlooked
Adequata 2 It 1s sufficient 1f the power of-attorney pur
pughet ports on the face of 1t to have been duly exceuted and
authenticated (section 33)
8 There are certan ciemptions provided as to
ance for the above purpose, not of com-

Rare exemp
as to which the Act can be referred to

tions to be
Jamstobe  personal attend
mon occurrence,

PART X
OF THEC CYELCTS OF REGISTRATION AND RO% REGISTRATION
to from the time
! 47 A remstered document shall opera
whnch o from whach 1t would have commenced to operate if no regis

which regis.
tered docu. 138
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tration thereof had been required or made, nud not from the meat

operatea
time of 1ts regisiration.

1

48 All non-testamentary documents duly registered u‘ndcr ll‘l;cg‘:::;::a

this Act, ond relating to any propesty, whether movenble oriq oy
1mmove::ble, shall take effect against any oral sgreemcnt or

pm[l'rly‘ "
o
declaration relating to such property, unless where the agrec- sheato tr

s tTioct agninst
ment or declaration has been accompanmied or followed by de- SRR
Yivery of possession B . ment ’
49, No document required by section 17 to be registered-—1 -t of non
shall affect any unmoveable property comprised theran,

or feguteation
confer any power to adopt,

of documenta
fequired to by
or be recerved as evidence of any transaction afiecting suck regutered
property or conierring such power,

unless 1t has been registered 1n accordance with the pro-

visions of this Act. Reentenad
50 Every document of the hind mentioned 1m Jiusis (ay, Reguterad

{b), {€), and d} of section 17, and clauses {a) and {b) of section (AN

18, shall, 1f duly registered, tabe effect as regards the property lind :ﬁ:{(l’:d.

comprised therem, agamst every unregistered document rc ::gn\;mm] ‘o

lating to the same property, and not being o decree or order, 7t

whether such unregistered document be of the same nature as ngnm«t‘unro

the registered document or not ISHI::JC{S« docu
Nothing sn the former part of this section applies to leases

exempted under the proviso 1 section 17, or to the documents

mentioned 1n clauses (e), (7). (ff), (9) (1) (), (1) (A)s (1), (o),

(#), and (o) of the same section.

Nore —The above-quoted sections show the great Neod toknow
legal value of registration, and are indispensable to a fhese stohens
correct application of the law. No adequate opinion tho valuo of
can be formed as to the legal value of any rnstrument kmimstr
until the questions whether 1t does or does not require
registration, and, 1f 1t does, whether 1t has or has not

been duly registered, have been decided, while if it

be a document of any sort referred to in section 50

and 1t 15 unregistered, the 1mportant further question :
at once arses whether 1t is net subject to a duly regis-
tered instrument which will prevai tg

h Tover it  This fact
can atways be ascertained by searching the registra-
"}3“ registers,
PART XxvV.
AISCOLLANTOUS

88 Notwithstandimg anything herem contained, 1t sh
. all Regustenty
not be necessary for any officer of Government, or for the Adi Ofﬁcﬂ‘m::"
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oxceuted by ministrator General of Bengal, Madras or Bombay, or for any
Government  Offictal Trustee, or Offictal Assignee, or for the Shenff, Re-

:‘E:(;;: Sheer cever or Registrar of o High Court, to appear 1n person or by
function '" ' ‘g connected
ariey . 7 lum 1n his

But, when any mstrument 1s so executed, the registering
ofhicer to whom such instrument 1s presented for registration
may, if he think fit, refer to any Secretary to Government or
to such officer of Government, Administrator General, Officral
Trustee, Offictal Assignee, Sheriff, Recerver or Registrar, as
the case may be, for information respecting the same, and, on
being satisfied of the execution thereof, shall register the in-
strument

How the ex Nores —1 The exemption enacted by section 88

e pon o o saves officers much time and trouble, and 1s justified

justified by the principle embodied 1n section 57 (7) of the Evi-
dence Act, 1 of 1872, under which even Courts of
Justice are bound to “take judicial notice” of the
signatures of gazetted officers of Government, z¢, to
accept them as genwine without formal proof It need
hardly be explained that this does not mean that where
an officer’s signature 1s challenged as a forgery, 1t 1s
not open to the parties to offer, and to the Court to
require, proof on the subject  Simuilar power 15 reserv-
ed to the registering officer by the latter part of section
88 of Act III of 1877

2 The documents enumerated 1n section 90 (not

quoted) are wholly exempt from the law as to registra
tion The exemptions do not seem nseful enough to
exccutive officers to be worth 1nserting here

140



CHAPTLR V.
THE INDIAN LIMITATION ACT, IN OF 1908

ABSTRACT OF THE CHAPTER

{+} ]
Thy portions of the Act are mntroduccd wmto the Manual RS
Bref description of the law of Lumitation )
1 diadvantages of the m ropelling clums
sguast the Stato . 142
Extentof the Act . . . 143
Enforcemont of the l1w 13 obligatory on the Courts :b
Effect on_ the peniod of Limitation produced by giving a wnitten ac
knowledgment of Lability section 19 @
“otes on thus section 143—144

Effect of payment of mterest as such_or of prt piyment as such, ac
companied by mgned adnussion of such part payment section20 144—145
Notes on this section 145
Special g Jomt contrictors partners
and mortgagees section 21
“ote on this seetion

. W
b

Technical though this Act may at first sight Cosent neces
appear to be, 1t 15 nevertheless most important that wom tounder
officers should understand 1ts general scope Great stand general
trouble 15 not unfrequently occasioned by 1gnorance of xet
the effect of certaun acts or omissions under the law of
himitation It 1s unnecessary for officers to attempt to
master the very elaborate schedule which preseribes a
great variety of periods within which suits may be
brought, applications made, and so on What 1s of
consequence 1s, that officers shall understand the main
prinaiples of the law and know how to apply them
There 15 no law upon ignorance of which contractors
and their lawyers more frequently or more successfully
endeavour to trade

The law of limitation is an artificial law founded Bass of the
on the maxim “ interest reipublicae ut finis sit hitium,"* Lew
its obyect being to compel people to carry their dis-
putes into Court promptly, if at all To this end our

Act fixes o definite period for every distinct class of
!

® * It 13 to the nterest of the State that thero be an end to liztation *
141
.
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oxetuted by Winistrator General of Bengal, Madras or Bombay, or for any
S%v;:mzlfgt Othelal Trustee, or Official Assignee, or for the Shenff, Re-
o ;’;blm “r cerver or Registrar of a High Court, to appear m person or by
function agent ot any registration office 1 any proceeding connected
aros with the registration of any instrument executed by him 1 hus
offictal capacity or to mgn as provided 1 section 58
But, when any 1nstrument 1s so executed, the registering
ofheer to whom such instrument 1s presened for registration
may, if he think fit, refer to any Secretary to Government or
to such officer of Government, Admimstrator General, Offical
Trustee, Official Assignee, Sheriff, Receiver or Regstrar, as
the case may be, for information respecting the same, and, on
being satisfied of the execution thereof, shall register the 1n
strument
How the ex Notes —1 The exemption enacted by section 88
::;5,‘;;";;;” saves officers much time and trouble, and 1s justified
jstified by the principle embodied 1n section §7 (7) of the Eva
dence Act, 1 of 1872, under which even Courts of
Justice are bound to “take judicial notice’ of  the
signatures of gazetted officers of Government, ¢, to
accept them as genuine without formal proof It need
hardly be explained that this does not mean that where
an officer s signature 1s challenged as a forgery, 1t 1s
not open to ihe parties to offer, and to the Court to
require, proof on the subject ~Similar power 15 reserv
ed to the registering officer by the latter part of section
88 of Act III of 1877
2 The documents enumerated 1n section 90 (not
quoted) are wholly exempt from the law as to registra-
tion The exemptions do not scem useful enough to
executave officers to be worth 1nserting here

ot
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CHAPILR V.
THE INDIAN LIMITATION ACT, IN OT 1903

ABSTRACT OF THY CHAPTIR

Paiore
Why portions of the Act aro introduccd imto 1 © Manual [y
Bref deseniption of the Law of Lymitation 12
Excep 1 dissd of the G m repelling clain's N
agunst the State 142
Extent of the Act u3
Enforcement of the Liw 13 obl gatory on the Courts )
Fffect on the penod of Limitation produced by g ving a written ac
knowledgment of Lability section 10 v
Notes on this section 143—144
Effect of payment of wterest a3 such or of part pyyment ag s ich ac
companied by migned admuss on ofsuch part payment scction 20 144—145
Notes on this section s
Special exception exempting jownt contractors partners pxecuters
and mottgagees section 21 %
Note on thss section

(1

Techmcal though this Act may at first sight !Ct;ze'nh;%feﬂ
appear to be, 1t 15 nevertheless most important that g tounder
officers should understand 1ts general scope Great stend genorl
trouble 15 not unfrequently occasioned by ignorance of Aot
the effect of certain acts or omissions under the law of
limitation It 15 unnecessary for officers to attempt o
master the very claborate schedule which prescribes a
great variety of periods within which swits may be
brought, applications made and so on What 1s of
conscquence 1s that officers shall understand the main
prineiples of the law and know how to apply them
There 1s no law upon 1gnoranco of which contractors

and their lawyers more frequently or more successfully
endeavour to trade

The law of hmitation 1s an artificial Yaw founded Bass of tho
on the maxim “ interest rewpublicas ut fints sut Ltvum, "%

1ts object being to compel people to carry their dis-

putes mnto Court promptly, 1f at all 'To this end our
‘ Act fixes a definite period for every distinct class of

® ““¥tas to the ioterest of the State that thero be an end to Iigtation '
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suit, proportioned to the nature of 1t, within which the
suit must be filed or the cause ot action and the right
to be enforced by suit are extinguished But certain
saving provisions are necessarily provided in the Act,
whereby the period of limtation 1s extended or renew-
ed, and 1t 15 more especially with reference to these
provisions that officers should be well informed and on
their guard  All swits, whatsoever their nature, 1nsti-
tuted on bekelf of Government, can be 1nstituted with-
m the long period of sixty years, but many suits
against Government must be filed within very short
pertods unless these be extended or remewed The
most common example 15 Article 115 of the second
schedvule of the Act “ for compensation for the breach
of any contract, express or implied, not in writing
[and] registered and not herein specially provided
for’" This 1s the ordinary sort of claim against Gov-
ernment arising out of contracts Attempts to entrap
officers of Government into acts or omissions which
would have the legal effect of such extension or renewal
are by no means uncommon Resistance to such
devices 15 perfectly justifiable The Government 15
exceptionaily 1l qualified to repel unjust claims after
2 long period has elapsed The officors cognisant of
the facts are removed by transfer leave, retirement,
death and other causes The records bearing on the
case may be destroyed under departmental rules, or
through accident or may be lost or even stolen as has
frequently happened The memory of public officers
occupied with a multiplicity of affatrs, cannot be relied
on for an indefimte period and therr accuracy is con
stantly attached 1n Court even 1f wilful misrepre
sentation be not laid to therr charge as 1s occasionally
done Nothing cnn therefore be more just than that
mdividunls who assert a grievance agunst Govern
ment should seeh Iegal redress, 1f at all, within the
preseribed pertod and should not be allowed to pro
tract that period by ard of written admissions artfully
obtmined from the officers concerned Demands de
partmentally preferred should on the other hand he
disposed of with all reasonable promptitnde so that
the period within which the claimant, if @issatisfied
may tahe legal action shall not be unfarrly enrtatled
142
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The Limitation Act extends to the whole of Br1 §§ﬂ§:t“;’;
tish Indin It 1s obligatory on the Court to diSmISs operation of
any suit, appeal o1 appheation filed after the prescrib the Act
ed period has expired, cven though the other party
does not set up that fact as o defence  In this respect
the law of British India 1s different from the law of
England

The only portions of the Act which 1t seems neces
sary to print 1n this Manual are sections 19, 20 and
21, 1 the part relating to computation of the period
of hmmtation and which are very important These
sections should be constantly borne 1n mind

PART III
COMPUTATION OF PERIOD OF LIMITATION

19 (1) Where before the cxpiration of the persod pres Lffectof
eribed for a sutt or application m respect of any property or ;cmhz";ledg
nght an acknowledgment of hability m respect of such wrting
propertv or right has been made i writing signed by the
party against whom such property or right has been made
wnting signed by the party agamst whom such property or
night 1s clarmed or by some person through whom he derives
tatle or habihity a fresh period of limitation shall be computed
from the time when the acknowledgment was so signed

(2) Where the wnting contamning the acknowledgment 1s
undated oral evidence may be given of the time when 1t was
signed but subject to the prowisions of the Indian Evidence
Act 1872 oral evidence of 1its contents shall not be received

Ezplanation I —Tor the purposes of this section sn ac
Lnowledgment may be suffictent though 1t omits to specify the
exact nature of the property or right or avers that the time
for payment delivery performance or enjoyment has mot yet
come or 1s accompamed by a refusal to pay deliver perform,
or permit to enjoy or 1s coupled with a claim to a set off or
5 addressed 4o a person other than the person entitled to the
property or right

Ezplanation 2 —In this section “* signed *’ means signed
erther personally or by an agent duly authorised 1n this behalf

Nores —1 Careful perusal of the ahove section Ackmowled
will show how cautious an officer should be 1m his com Foorioesni
municitions with persons likely to bring suits against atwnof
the Government Tt will be noticed that the acknow mb"d
ledgment ot linbility must be made before the expira Co
tron of +the period prescribed, and a very common &
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su1t, proportioned to the nature of it, within which the
suit must be filed, or the cause ot action and the right
to be enforced by suit are extinguished. But certain
saving provisions are necessarily provided in the Act,
whereby the period of limitation is extended or renew-
ed; and it is more especially with reference to these
provisions that officers should be well informed and on
their guard. All suits, whatsoever their nature, insti-
tuted, on bekalf of Government, can be instituted with-
in the long period of sixty years; but many suits
against Government must be filed within very short
periods, unless these be extended or renewed. The
most common example is Article 115 of the second
schedvle of the Act: “ for compensation for the breach
of any contract, express or implied, not in writing
[and] registered and not herein specially provided
for.”” This is the ordinary sort of claim against Gov-
ernment arising out of contracts. Attempts to entrap
officers of Government into acts or omissions which
would have the Jegal effect of such extension or renewal
are by no means uncommon. Resistance to such
devices is perfectly justifiable. The Government is
exceptionally ill-qualified to repel unjust claims after
a long period has elapsed. The officers cognisant of
the facts are removed by transfer, leave, retirement,
death, and other causes The records bearing on the
case may be destroyed under departmental rules, or
through accident, or may be lost or even stolen, as has
frequently happened. The memory of public officers.
occupied with a multiplicity of affairs, cannot be relied
on for an indefinite period, and their accuracy is con-
stantly attached in Court, even if wilful misrepre-
sentation be not laid to their charge, as Is occasionally
done. Nothing can therefore be more just than that
individuals. who assert a grievance against Govern-
ment should seck legal redress, if at all, within the
prescribed period and should not be allowed to pro-
tract that period by aid of written admissions artfully
obtained from the officers concerned. Demands de-
partmentally preferred should, on the other hand, he
disposed of with all reasonable promptitude, so that
the period within which the claimant, if issatisfied,
may 2ako legal action shall not be unfairly curtailed,
142
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The Limitation Act extends to the whole of Bri- :gﬂl;;:;
tish India It 15 obhigatory on the Court to dismiss operstionof
any swt, appeal or application filed after the proscrib- the Act
ed perrod has expired, even though the other party
does not sct up that fact as a defence  In this respeet
the law of British India 1s different from the law of
England

The only portions of the Act which 1t seems neces
sary to print wm this Manual are sections 19, 20 and
21, i the part relating to computation of the period
of limutation and which are very important Theso
sections should be constantly borne 1n mind

PART IIT
COMPUTATION OF PERIOD OP LIMITATION

19 (1) Where before the expiration of the period pres I'flectof
ceribed for a swit or application 1n respect of any property or ,'""?‘n",f’i:kd‘
nght an acknonledgment of hability n respect of such ‘wr tiny
property or right has been made 1n wnitng eigned by the
party aganst whom such property or right has been made 1n
writing signel by the party agamnst wlom such property or
right 1s claimed “or by some person thremgh whom ho derives
title or Liability, a fresh period of Iimitstson shall To computed
from the time when the acknowledgment was #o signcd

(2) Where the writing contuning tlo achnowledgment 1a
undated oral evidence may he given of tha time when 1t was
signed but subject to the provisions of i1 Indian Tvidencs
Act 1872 oral evidence of its contents sl all not o reemved

Lzplanation 1 —Tor the purposes of t11s section an nee
knowledgment may be sufficient though 1t omuts to specify tho
exact nature of the property or might or avers that {ho ttmn
for payment delivery performance or et joyment has not yet
come or 18 sccompanied by o refusal to pay, doliver, perform,
or pernt ¢o enfuy or 18 coupled Witk o elaom £ a4 el off, or
18 addressed to a person other than tho person entitled (o the
property or right

Tzplanation 2 —In tha seetion ‘“signe1?’ snoans algne
esther personally or 1y nn agent duly authorised in thin ) ohndf

Nores —1 Careful perusal of tho ahove scatton Acknowteg,
will show how cautious an officer should he in lus com- Lty st
munications with persons likely to bring siits against ation ot *
the Government Tt will ho noticed that tho ncknow. Ftnbe
ledgment ot labtlity must he made Lefore the expira Somamay
tron of the period prescribed, and a very common goricect
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device of persons who are deliberately pbstponing
action until the officers and evidence available against
them are out of the way 1s to secure an admission of
this kind as near the expiry of the preseribed period
as possible, thus enabling fhemselves to further pro-
tract thewr “ waiting game” If this attempt be frus-
trated, the claimant 1s—as he ought to be—driven into
Court without further delay, while the Government is
still m a position to defend itself effectively. The
proper way to defeat endeavours to prolong the period
allowed by law 1s a simple ofie, viz, to carefully head
all replies to such communications from the other side
with the words “without prejudice”™ This is a
technical phrase understood 1n law to bring the com-
munication within the scope of section 23 of the Evi-
dence Act, I of 1872, and to protect 1t from disclosure
The writer knows an 1nstance of an officer being deli-
herately entrapped into giving what was adduced in
Court as an acknowledgment entitling the contractor
to a fresh pertod of limitation The danger is a very
real and practical one indeed

2 The acknowledgment must be one intended by
the person making it to admit liability. Of course a
promise merely to “investigate” a claim does not
amount to an acknowledgment ~

3 Just as one acknowledgment can give rise fo a
new period of limitation, so a second acknowledgment
can give rise to a third period, and so on ad infinitum t

4 The words of the second explanation, “duly
authorised in this behalf,” do not mean specia{ly.or
ezpressly authorised, but merely that the admission
must be wathin the seope of the agent’s powers §

The admission must be made before the termina-
tion of his authority.§

20 (I) Where interest on n debt or legacy 18, before tho

expiration of the prescribed period, pud as guch by the person

terostas such, liable to pay the debt or legacy, or by his agent duly authoris.

ed 1 tlns behald,
X Form o 2, and rale 3, Cinil Suit Rules Appendix D
a-

* Sea Chapter 1
4 *“\\athout en
2P R No 7 of 1890
SLLRTLA,S
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or where part of the principal of o debt is, before the mfectof
expiration of the preseribed peried, paid by the debtor or by Pﬂf’fpaymiﬂ
his agent duly authorised in this behalf, of prinoipa

a fresh period of limitation shall be computed from the
time when the payment was made.

Provided that, in the case of part-payment of the princi-
pal of a debt, the fact of the payment appears in the hand-
writing of the person making the same.

Nores.—1. The principle of the doctrine under- Prnctplo un-
lying this provision 1s that any such payment is anisoemen
acknowledgment of ‘the existence of the debt, from
which the ldw infers an undertaking to pay the
balance. _If, therefore, there be no intention in
admitting or paying a given sum to a claimant of
acknowledging any further liability, it is most impor-
tant to clearly negative such intention when making
the payment. If this be properly done, no extension
of the period of limitation will ensue, “because the
principle upon which a part-payment takes a case out
of the statute [%e., prolongs the period of limitation]
is that it admits a greater debt to be due at the time
of part-payment.” -

2. All the notes appended to section 19 supra also
apply to section 20.

3. Officers cannot bear too prominently in mind Theo see |
the provisions of these two sections whenever it is pewerbej -
necessary to correspond with persons advancing or fosgotten.

reviving claims more or less stale against Govern-
ment.

21, (2) Nothing in the said sections renders one of several Onsof
joint contractors, partners, executors, or mortgagees charge- “"'"lz:‘"’
able by reason only of a written acknowledgment signed, or :‘zf‘:ﬁ; ™
of a payment made by, or by the ngent of, any other or others chargeable by
of them. reason of

acknowledg.

Nore —It is, of course, competent to joint con- ment'or pas-
tractors, etc., to duly authorise each other to give E}mn;.;’he: of
acknowledgments and part-payments binding on all. them
"I"IFIS point will be referred to again in Chapter

piL]



CHAPTER VI.
THE INDIAN STAMP ACT, II OF 1899.
AS AMINDED BY ACT, XV OF 1904

ABSTRACT OF THE CHAPTER

Paox

Some acquamtance with parts o( this Ace why necemry to Execu-
tive Officers « . N 47
Extentof the Act . . . . . . .« . . 148
What instruments alone requiro fo bostamped o« + . o 3.
Covernment s power to exempt any instrument from duty . . i3,
Prowision for securing adjudication as tostamproferred to . 5.

Matters which demand aftention sn examining the stamp of @ document

{1) o the mstrument mentioned m Schedulo I
(2) Is the nstrument chargeable as falling within section 3
(3) Is tho instrumont one specially exompted

(4) Or 13 it one specially exemptod by any notification \zsucd
under section 9 1

{5) If stampod —1s the stamp used of the proper kind ?

(6) Tt the stamp be an adhesive one (not an ** impressed Inbel ),
has it been duly cancelled 1

(7) 1f tho stamp bo an 1mpressed ono, doos 1t appont on the faco
of the instrument 1

(8) Was tho instrument stamaped either ** before or at the tume
of oxpcution * ¢

{9 TE the instrument 15 stamped with an 1mpressod stamp ot
stamape is the propet number of stamps used 7

(10) Isthostamp afiixed correct namount ? « . . . 4815

Defimitions - scction 2—]1

Bond

Chargeable

Chequo

Convoyance

Duly stamped

Yoaso

Mortgnge-deod s

Fower-ol-attoroy

Pecopt + . o« . . . . 1B1—133
“ Noteon lesodefinftions . . . . . . . . 153

0f the habilit/ of snatruments fo duty
Instruments chargeablossectiond . . . RS 1 s L]

Stamp whero soverl {mlrumcnh 2re uzed in a ningle tnnmchon :
actiond e e e e e 154
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Pace

Stamp where a single instrument relates to severa] distinct matters

sectionb . . « . . . . . 154
Power of Government to reduce or romut duty section 9 154154

O] stamps and the mode of using them

What msteoments may boar adhesire starnps  section 11 . 155
Obligation to cancel adhesive stamps section 12 h3
Hovw instroments bearng smpressed stamps are to bo written soc

twn 13 . . . - . b
Oaly one mstrament to be on same stamp eXcopt certain endorse

ments section 14 W
Instruments contravening se tion 13 or 14 to be deemed unstamped

section 15 . . . . 156

Of the tims of stamping snstruments execuled sn British Indsa
Mast bo atamped before or at tho time of execution except those

executed out of Bntish India  sections 1718 b,

Duty by whom payable

May bo regulated by agreoment of the parties faing which, see

section 29 . . . . . 156—157
Notes cn sections 17 and 29 . . . . 157

0Of adjudscation as to the groper stamp
Collector can adjudicate, within cortain restrictions section 3¢ . 158
Hs certificate conclusive section 32 . . b,
Note on sections 31—-32 . . . . . 160
Instruments not duly stamped

Inadmusibity 1n evidence section 35 . . 159
Headmgsof Schedstel . . 160

Some general acquaintance with the law on this why ofscers
subject is required by all officers whose duty brings gnght tohavo
them into contact with legal instruments. For ex- qusmtance
ample, a person offers to deposit with Government asgg’;,;“zﬂ_
security the title-deeds of his house or a promissory
note or other document in his favour. Time may not
admit of a reference to the legal advisers of Govern
ment as to the correctness and value of the document :
the executive officer must decide this as best he can
But duc stamping, like registration, where compul-
sory by law, is essential, and officers should therefore
know how to test it. It is impossible at once to omit
any considerable portion of the Stamp Act (of which
the schedules annexed to it form part) from this !

w2 147
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Manual, and yet to furnish in it a complete and safe
guide on this branch of the law. It will, however,
perhaps be useful to state the general scope of the Act.
and some of its main principles, and to deal briefly
with some of those matters which most frequently arise
under it in practice. Where necessary, the Act itself
can be consulted. ! .

The Stamp Act extends to the whole of British
India. It is a “fiscal ” Act, not a “ penal ” one; that
is to say, its principal object is to benefit the revenue,
not to create offences. For this reason, with the excep-
tion of certain specified instruments only, the omission
to duly stamp a document can be rectified afterwards
(section 35) by payment of the proper duty and a
penalty, or, in case of a receipt, by payment of a
penalty alone, or, in particular circumstances, without
a penalty (section 41); but these provisions are not in-
tended to legalise or excuse tntentional evasion of the
law, which is a criminal offence. Apart from * court-
fees,” no instrument of a kind not mentioned in the
first schedule of the Act requires any stamp, and only
such of these instruments again as fall within the scope
of section 8 (infra) must be stamped. Next, it is
necessary to remember that the Government, for whose
benefit the Act is passed, is free (scction 9) to reduce
or remit any stamp duties at pleasure. This power
has been extensively used, as will be explained further
on. The time and manner of stamping, the sort and
number of stamps to be used, and the question by whom
the duty is payable, are all material, and carcfully pro-
vided for by the Aect, or by the rules made under it.
It also furnishes means of readily securing within cer-
tain limits of time an-authoritative opinion as to the
amount of stamp duty, if any, properly payable (sec-
tion 81). Where possible, reconrse will always he had
with advantage in doubtful cases to this useful provi-
sion. The adjudication thus got is final and conclu-
sive.

Matters to bo Tho matters requiring attention in order to decide

e whether a_document satisfies the Stamp Act includa

document ax
tostamp

the following :—
’ (1) Is the instrument mentioned in Schedule I'?
8
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As to this point, the defimitions prefixed to the Act scheduto
will explain what the particular document 1s, and a
glance at Schedule I (the headings of which alpha-
betically arranged will be found wnfre*) will show
whether 1t 15 of a kind liable to duty or not

(2) Is the nstrument chargeable as fallingSecton 3
within section 8°
(3) {Is 1t an instrument expressly exempted from Toibexempt
uty
The exemptions are ordwanly given under each
article 1 _Schedule I, but certain general exemptions
are provided by section 3 1ncluding the very important
one relating to Government The Act 1tself 1s acces-
sible to all officers, and 1t 1s sufficient to warn them
of the need to make sure that the document 1n hand
15 not thus exempted from duty before objecting to 1t
for want of a stamp
(4)Is the wnstrument specially exempted from Soctiond
duty by any notification of Government
wssued under section 92

By Noufication No 785 S R, dated 17th February
1899, duties were reduced or remitted on certain docu-
ments given 1n Part I of Appendix A of the Stamp
Act Amongst other documents so exempted are
agreements by a contractor with the Public Works
Department for the due performance of the contract.

(5) If stamped, 1s the stamp used of the Proper 1s stamp of
Find? proper kind 1

This opens up a large and troublesome subject To
print 1n the Manual the whole of the rules relating
to 1t would be very mconvenient It seems preferable
to explain where those rules can be found, and to
briefly mdicate their main features There are three
distinet sorts of stamps for use under Act IT of 1899,
viz, (a) adhesive stamps, ¢ g, a common receipt stamp
which can be affixed by any person, and (b), (¢), 1mpress-
cd stamps, subdivided 1nto (b) 1mpressed sheets,—that
19 to say, sheets of paper bearing the impression of
stamps of different values cngraved thereon, and sold

*At page 160
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to the public for use by them in accordance with the
rules,—and (c) mpressed labels, which aie adhesne
stamps to be affixed and vmpressed by certain Govern
ment officers only, as directed by the rules Al instru
ments, except some hundis, may be written on 1mpress
ed sheets, and, except as provided by section 11 and by
the rules under the Act, must be so written  Only the
instruments enumerated 1n section 11 of the Act ‘may
be stamped with adhesive stamps A large number of
wstruments may be stamped with impressed labels
These are enumerated 1 rule 9 The rules will be
found 1n Part IX of Appendix A of the Stamp Act

It 1s useful to remember 1n practice that, unless
the instrument 1s a hundi, if 1t be written on an m
pressed sheet, the stamp 18 certainly right as to Aind

(6) If the stamp be an adheswe one (not an
wmpressed label’ ), has 1t been duly cancel
led?

See section 12 of the Act

Attention 1s drawn to the words duly cancelled ”
The cancellation 1s to be of such a nature that the
stamp cannot be vsed again By sub clause 3 of the
section at 1s provided that the stamp may be cancelled
by the person required to do so by writing on or across
the stamp s name or 1mtials or the name or 1mitials
of the firm with the time and date of the writing or
m any other eflfectual manner’ It has been held
(I L B 28 Bom 432) that the mere drawing of two
parallel lines without more over a receipt stamp docs
not have the requisite efiect * Similarly it has been
held that 1 stamp was not cancelled by a small portion
of the first letter of a person's signature conststing of
a shghtly curved line

(7) 1f the stamp be an wmpressed one, does the
stamp appear on the face of the instru-
ment!

See section 13 of the Act  Section 14 further pro
bitats the writing of more than one mstrument on the
same stamp paper Negleet of exther scction 1s fatal
(=cction 15)

“The correctness of this decs on wis questione |y the Panjab Ch ef
Court I the case reported in the Tunjsb Record as No 108 of 1000
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(8) Was the wnstrument stamped erther “ before seetion 17
or at the time of execution”?
This 1s umiversally necessary as regards instru
ments executed by any person in British Ind:a (section
17) It 1s an extremely common error to suppose that
the stamping of an instrument can be postponed till
a dispute occurs and the need to produce the document
in Court arises As already explained, the law pro
vides means to remedy the omission of a stamp under
certain circumstances
(9) If the wnstrument s stamped with an wm 1o proper
pressed stamp or stamps, 1S the PrOPer smpused »
number of stamps used
This 1s another troublesome point Disregard of
the rules under the Act on this subject, which have the
force of law, will mvahdate the stamping It may
suffice to here remark that the rules never insist on a
plurality of stamps, so that a single stamp of the full
amount required or of higher value must be correct,
and that, where several stamps are used, the rule on
the subject should be consulted (rule 6, Part II, Ap
pendix A of the Stamp Act) Hundis are subject to
special rules to be found 1n the same notification

(10) Is the stamp affized correct in amount?  Tsstampcor
This must be ascertained by reference to Schedule amount 1
I of the Act
Most of those parts of the Act referred to in the
preceding notes, and a few other sections likely to be
useful to executive officers, are now appended

TRELIMINARY
2 In this Act, unless there 13 something repugnant m the Interpreta.
subject or context— tion clause
(5) “‘ Bond " includes— Bond *

{a) any instrument wherchy a person obliges himself to
pay money to another on condition that the oblx
gation shall be void if a specified act 13 perform
¢d, or 18 not performed, as the case may be

(b) any nstrument attested by o witness and not pay-
able to order or bearer whereby a person obliges
himself to pay money to another, and 5

1
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to the public for nse by them in accordance with
Tules,—and () impressed labels, which are adhes
stamps to be affived and impressed by certain Goves
ment officers only, as directed by the rules. Al fnstr
ments, except some hundis, may be written on impre:
ed sheets, and, except oy provided by sectibn 11 and ;
the rules under the Act, must be so written. Only ¢
instruments enumerated in section 11 of the Act ‘m:
be stamped with adhesive stamps. A large number
Instruments may be stamped with impressed label
These sre enumerated in rule 9. The rules will |
found in Part IX of Appendis A of the Stamp Act.

It is useful to remember in practice that, unle:
the instrument is & hundi, if it be written-on an ir
prossed sheet, the stamp is certainly right as-to kind.

(¢} If the stamp be an adkesive one (not a
; nf-; pressed label ™), has it been duly cancel
ol

oo section 12 of the Aet.

Attention is drawn to the words “ duly cancelled.’
The cancellation is to bo of such a nature that the
stamp canvot be usd again. By sub-clause 3 of the
setion it 1s provided that the stamp may be cancelled
b the persan nyjeined to do so by writing on or across
the stamp his nawe or injtials or the name or initials
of the fivw with the time and date of the writing “or
i awy other effoctual wanner,” It has been held
(L R 2R Ban, 48 that the mere drawing of iwo
partlel les without mare over 8 receipt stamp does
Wt hate the requisite effoct.® Similarly it has been
held that o stamp was not cancelled by a small portion
ol the fiest dotter of & person’s signature consisting of
W xtihitle curvad Tine

(3D }f tdv stamp & an impressed one, does the
sang appaar on the face of the instru-
weatt

R sevtivn ol the Aet. Section 14 further pro-
Bibite tha writing of more than ane instrement on the
st atampepapet, Negloet of cither section is fatal
{roetion 13
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(8) Was the instrument stamped exther * before ssction 17
or at the tyme of execution”?

This 1s umversally necessary as regards instra
ments executed by any person 1n British India (section
17) It1s an extremely common error to suppose that
the stamping of an mnstrument can be postponed tall
a dispute occurs and the need to produce the document
in Court arises As already explamed, the law pro
vides means to remedy the omission of a stamp under
certain circumstances

(9) If the wnstrument 1s stamped with an um-Ts proper
pressed stamp or stamps, 1S the PrOPET stampsused t
number of stamps used !

This 15 another troublesome point Disregard of
the rules under the Act on this subject, which have the
force of law, will wvalidate the stamping It may
suffice to here remark that the rules never 1nsist on a
plurality of stamps, so that a single stamp of the full
amount requred or of higher value must be correct,
and that, where several stamps are used, the rule on
the subject should be consulted (rule 6, Part II, Ap
pendix A of the Stamp Act) Hundis are subject to
special rules to be found 1n the same notification

(10) Is the stamp affized correct wn amount? Isstamp cor
n
This must be ascertained by reference to Schedule amount 2
I of the Act
Most of those parts of the Act referred to in the
preceding notes, and a few other sections likely to be
useful to executive officers, are now appended

TRELIMINARY
1 2 In this Act, unless there 1s something repugnant in the Interprets
subject or context— tion clause
{6) ** Bond ”’ 1ncludes— Bond*

(a) ony instrument whereby a person obliges himself to
pay money to another on condition that the oblt
gation shall be void 1f a specified act 1s perform
ed, or 13 not performed, as the case may be

(b) sny instrument attested by n witness and not pay
able to order or bearer whereby a person obliges
himself to pay money to another, and 51
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() sny instrument so attested whereby » person obliges
himself to deliver gramn or other sgncultural
produce to another

(6) *“ Chargeable *’ means, as appled to an ipstrument
executed or first executed after the commencement of this Act,
chargeablo under this Act, and, as apphed to any other in
strument, chargeable under the law mn force :n British India
when such instrument was executed or, where several persons
executed the instrument ot different tumes, first executed

7) “ Cheque’” means a bill of exchange drawn on a
speeified banker and not expressed to be payable otherwise
than on demand

(10) ‘* Conveyance*’ 1ncludes a conveyance on sale and
every strument by which property, wlhether moveable or am
moveable, 1s transferred inter vivos, and which 1s not other
wise specifically provided for by Schedule I

11) *Duly stamped *’ as applied to an wnstrument means
that the 1mstrument bears an adhesivo or 1mpressed stamp of
not less than the proper amount and that such stamp has been
affixed or used in accordance with the law for the time being
1 force 1n British India

(16) “‘ Lease *’ means a lease of immoveable property, and
1ncludes also—

(a) o patta,

(b) a kabuliyat or other undertaking 1n writing, not be
ing a counterpart of a lease, to cullivate, occupy,
or pay or deliver rent for, immoveable property,

() any mstrument by which tolls of any description are
let, and

(d) any wnting on an application for a leaso ntended
to sigmify that the application 15 granted

(17) ‘‘ Mortgage-deed *’ 1ncludes every instrument where-
Ly, for the purpose of securing money advanced, or to bo ad
vancell, 'y way ok ioan, or an exisung or tuture &duy, or Yoo
perf of an engag t, ono person transfers, or
creates, to or m favour of another, a right over or 1n respect
of specified property

21) *‘ Power-of attorney ”’ includes any rostrument (oot
chargeabls with a feo under the law relating to Court fees for
tho time teing 1n force) emyowering o specified person to act
for and 1n tho name of the person exccuting 1t

(23) “ Recerpt ” 1ncludes any note, memorandum or writ~
ing—

(6) whereby any money, or any bill of exchange, chequo
or promissory note 18 acknowledged to have been
recerved, or
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(b) whereby any other moveable property 1s acknow-
led,

edged to have been received in satisfaction of a
debt, or

(c) whereby any debi or demand, or any part of a debt
or demand, 13 acknowledged to have been satis
fied or discharged, or

(d) which signifies or mports any such acknowledg
ment,

and whether the same 15 or 1s not signed with the name of
Blly pBrSOD
Note —It will be observed that several of the recineal

above definitions are highly technical and include much snd doubly
more than the terms defined are generally understood tet of def
1n ordinary parlance to mean  Lake, for 1nstance, the 3 tionsw
definition of bond No one would popularly Sup plamed
pose such an 1nstrument as that defined 1 (5) (¢) to be
a bond’ Unless attested, 1t1snotabond attesta
tion 1n this case mahes all the difference The utmost
carc must be exercised to bear 1 mind that the Acts
of the Legislature have a lapguage of their own, that
this language 1s by no means uniform throughout the
statute book, and that all definitions in particular Acts
are doubly limted, vz, (@) to the Act 1tself, (b) by any

repugnancy in the subject or context” Some terms
1ndeed have been dealt with and defined, 1n the absence
of repugnancy, for all future Acts by what are known
as ‘the General Clauses Acts, but, except as to these
terms, the rule prevails that words defined 1n an Act
are so defined for the purposes of that Act and no more,
and always subject also to any repugnancy wn the
context It should be borne 1n mind that the definr
tions 1n which the word “1ncludes ” 1 used nstead of
the word “ means ” are not exhaustive

STAMP DUTIES
- A —0f the Lability of mstruments to duty
mr 3 Subject to the provisions of this Act and the exemp Instruments
tions contatned m schedule I the following instruments shall shargeabls
be chargeable with duty of the amount indicated 1n that withduty «
schedulo a3 the proper duty therefor respectively, that 1s to
say—
(a) Every instrument mentioned 1m that schedule,
which, not having been previously executed by
any person, 18 executed in Bnhs{ India on or
after the first dny of July 1899
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b) whereby any other moveable property 1s acknow-
© lengd toyhave been recewez{ 1npsat¥sfﬂchon of a
debt, or
(¢) whereby any debu or demand, or any part of a debt
or demand, 1s acknowledged to Kave been satis
fied or discharged, or
(d) which signifies or imports any such acknowledg
ment,
and whether the same 13 or 18 not signed with the name of
any person
Nore —It will be observed that several of the rechnscal
above definitions are highly technical and include much and %““Y
more than the terms defined are generally unde1stood tem of de
m ordinary parlance to mean Take, for instance, the oitions m
defimition ot “bond” No ome would popularly sup- plamed
pose such an 1nstrument as that defined 1n (5) (¢) to be
a“bond” Unless “attested,” 1t 15 not a bond  attesta-
tion 1n this case mahes all the difference  The utmost
care must be exercised to bear 1n mind that the Acts
of the Legislature have a language of their own, that
this language 1s by no means uniform throughout the
statute book, and that all definitions 1n particular Acts
are doubly Itmited, vz, (&) to the Act 1tself, (b) by any
‘ repugnancy 1n the subject or context” Some terms
indeed have been dealt with and defined, 1n the absence
of repugnancy, for all future Acts by what are known
as “the General Clauses Acts,” but, except as to these
terms, the rule prevails that words defined in an Act
are so defined for the purposes of that Act and no more,
and always subject also to any repugnancy in the
context It should be borne 1n mind that the defim-
tions 1n which the word “ 1ncludes ™ 1s used 1nstead of
the word “ means ” are not exhaustive

STAMP DUTIES
- A —Of the hability of wnstruments to duty
e 3 Subject to the grousxons of this Act and the exemp- Instruments
tions contained m schedule I, the following 1nstruments shall ehargeablo
be chargeable with duty of the amount indicated in that ™Hd%% ~
schedule as the proper duty therefor respectively, that 1s to
say—
(a) Every instrument mentioned 1 that schedule,
which, not having been previously executed by
any person, 18 executed 1 Bntish India on or
after the first day of July 1899 :

1563
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(b) Every bill of exchange, cheque or pr 'y note
drawn or made out of British India on or after
that day and accepted or paid, or presented for
acceptance or payment, or endorsed, transferred
or otherwise negotiated, 1n British India and

(¢) Every instrument (other than a bill of exchange,
cheque or promissory note) mentioned in that
schedule, which, not having been previously exe-
cuted by any person, 1s executed out of British
India on or after that day, relates to any pro-
perty situate, or to any matter or thing done or
to be done, 1n British India, and 13 received
Dritish India

Provided that no duty shall be chargeable in respect of—

(1) Any instrument executed by, or on behalf of, or 1n
favour of, the Government in cases where, but for this exemp
tion, the Government would be liable to pay the duty charge-
oble 1n respect of such instrument,

\2) auy instrument for the sale, transfer or other dispost
tion, either absolutely or by way of mortgage or otherwise,
of any ship or vessel, or any part, nterest, shure or property
of or 1n any ship or vessel registered under the Merchant Ship
ping Act, 1894, or under Act AIX of 1848, or the Indimn
X.eglstrahon of Ships Act, 1841, as amended by subsequent

cts

4 (1) Where, 1n the case of any sale, mortgage or settle

ment, several instruments arc cmployed for completing the
t tion, the pal 1nstrament only shall be charge-

Instroments
refatiag to
several
distinet
matters

Powet to
uce of
temit duty

able math the duty:Prcscnbed 1 Schedule I for the conveyance,
mortgago or settlement and each of the other instruments
shall be chargeable with a duty of one rupee 1nstead of the
duty (if any) prescribed for 1t 1n that schedule
(2) The parties may determine for themselves which of
tho 1nstruments so employed shall, for the purposes of sub
section (1) bo deemed to be the principal mnstrument
Trovilied Ynat Yne duty cnargedile on Yoo T¥trument v
determined shall be the highest duty which would bo charge
sble 1n respect of any of the said instruments employed
5 Apy instrument comprising or relating to several dis
tnct matiers shall bo chargeable with the aggregate amount
of the duties with which eeparate instruments, each com
prsing or relating to one of such matters, would be charge-
oblo under this Act
9 The Governor General in Couneil may, b( rule or
order published 10 the Gazette of India,
(a) reduco or remit, whether prospectively or retros
tively, 1n the wholo or any part of British In’(::,



eranr acT sTaMPs HOW Dstb.] fere vi

the dutres with which any ipstruments or any
particular class of mstruments, or any of the 1
struments belonging to such class, or any mstru
ments when executed by or i favour of any
partreular class of persons, or by or 1 favour of
any members of such class, are chargeable

B —0f stamps and the mode of using them

11 The following nstruments may be stamped with
adhesive stamps, namely —

() mstruments chargeable with the duty of one anmna, Usoof
except parts of hills of exchange payable other :&h,;“"’
wise than on demand and drawn 1n sets, g

(&) bills of exchange, cheques and promissory notes
drawn or made out of Bratish India

12 (1) Whoever affixes any adhesive stamp to any instru Cancellation
ment chargeable with duty, which has been executed by any of adheuve
person, chall, when afixing such stamp cancel the same so "4
that 1t cannot be used agamn,

snd whoever executes any instrument on any paper bear
g an adhesive stamp shall, at the time of execution, unless
such stamp has been already cancelled i manner aforesaid,
cancel the same 60 that 1t cannot be used agan

(2) Any mstrument bearing an adhesive stamp which hag
not been cancelled so that 1t cannot be used again shall, so far
as such stamp 15 concerned be deemed to be unstamped

(8) The person required by sub section (1) to cancel an
adhesive stamp may cancel 1t by writing on or across the
stamp his name or 1mtials or the name or 1mtials of his firm
with the true date of his so writing, or i any other effectual
manner

13 Every instrument wrnitter upon paper stamped with How mstru
an 1mpressed stamp shall be written 1n such manner that the Xo! stamp
stamp may appear on the face of the instrument, and cannot ;‘,‘3,;‘,‘,‘;,&
be used for or applied to any other mstrument

14 No second wnstrument chargeable with duty shall be Onlyonem
written upon s _piece of stamped paper upon which an 1nstyy Striment to
ment chargeable vith duty has already been written  Pro .5 002220
vided that nothing 1 this section shall prevent any endorse s
ment which 1s duly stamped or 1s not chargeable with dut
';mmg made upﬁr nn;; anstrumant for the Eurpose of tramy
EITING AUy T created or ev
ledgmgg thye rgcelpt of wlenced thereby “or of acknow-

delnery of which 1s secured ti‘::%yy or goods the payment or
166
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() Every bill of exchan,
ge, cheque or prommiss
drawn or made out of Ber‘lltmh Inglla on (:’l;ynx;gg
that day and accepted or pad, or presented for
acceptance or payment, or endorsed, transferred
or otherwise negotiated, 1 British India and
(¢} Every instrument (other than a ball of exchange,

cheque or promissory note) mentioned 1n that
schedule, which, not having been previously exe-
cuted by any person, 13 executed out of Britwsh
India on or after that day, relates to any pro-
perty situate, or to any matter or thing done or
to be done, m British India, and 18 recerved 1m
British India

Provided that no duty shall be chargeable 1n respect of—

1) Any instrument executed by, or on behalf of, or

favour of, the Government 1n cases where but for this exemp

tion, the Government would be liable to pay the duty charge-

able in respect of such imstrument,

\2) any wstrument for the sale, transfer or other dispost
hion, exther absolutely or by way of mortgage or otherwise,
of any ship or vessel, or any part, interest, share or property
of or 1n any ship or vessel registered under the Merchant Ship-
png Act, 1894, or under Act AIA of 1848, or the Indian
Regstration of Ships .Act, 1841, as amended by subsequent

Acts

Beovera} 4 (1) Where, 1n the case of any sale, mortgage or settle-
ment, several instruments src employed for completing the

mﬁnmentsl
transactions transaction, the principal instrument only shall be charge-
able with the duty preseribed in Schedule I for the conveyance,
mortgage or settlement and each of the other mstruments
shall be chargeable with s duty of one rupee instead of the
duty (if any) prescribed for 1t an that schedule
(2) The parties may determune for themsclves which of
the nstruments so employed shall, for the purposes of sub
section (Ij be deemed to be the principal instrument
Provided that the duty chargeable on the instrument so
determined shall be the hughest duty which would be charge
able 1n respect of any of the said instruments employed
Instrutoonts § Any tmstrument comprising or relating to several dis
relstingto  ynet matters shall be chargeable with the aggregato amount
foraivind of the duties with which separate instruments ecach com
prising or relating to one of such matters, would be charge-
oble under this Act
9 'The Governor Geperal i Council may, by rule or
order published 1 the Gazette of India,

1od
romt duty
a) reduce or remut, whether prospectively or retros
@ tively, 12 tho whole o any part of Brtsh Insm,
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16 Lvery instrument wrnitten 1n contravention of section

trary tosoc  thirteen or section fourteen, shall be deemed to be unstamped

tonl3orl4
deemed un
stampod
Yostruments
executed 1n
Drtish India

Instruments
executod out
of Brituh
Indis

Dutiea by
whom paye
able

C —0f the tvme of stamping wnstruments

17 All mstruments chargeable with duty and executed
by any person m British India shall be stamped before or at
the tume of execution

18 (1) Lvery instrument chargeable with duty executed
only out of British Indiwa, and not bemng o hil of exchange,
cheque or promussory note, may be stamped within three
months after 1t has been first received 1n British India

(2) Where any such instrument cannot, with reference to
the description of stamp prescribed therefor, be duly stamped
by a private person, it may be taken within the sad pertod of
threo months to the Collector who will stamp the same 1
such manner as the Governor General in Council may by rule
preseribe, with o stamp of such value as the person go tahing
such 1nstrument may require and pay for

E —Duty by whom payable
29 In the absence of an agreement to the contrary, the
expense of providing the proper stamp shall be borne—

(@) 10 the caso of any mstrument described 10 any of
the following srticles of schedule I, namely,—

No 2 (Admimstration Bond),

No 6 (Agreement to Mortgage),

No 13 (B:ll of Exchange),

No 16 (Bond),

MNe 26 (Customs Bond),

No 32 (Further Charge),

No 34 (Indemmty Bond),

Mo 40 (Mortgage Decd),

No 49 (Promssory note),

No 65 (Release),

No 67 (Sccunty Bond or Morfgage Deed),

Do 62 (¢) (Transfer of any interest sccured by o bond,
mortgage decd or policy of ansurince)—by the
person drawing, making or exccuting such in
strument, \

(b) 1n the case of a policy of insurance—by thoe person
effecting the insuranco

{c) 1n the cnso of a conveyance (including & reconvoy-
ance of morigaged froperiy) by the granlee 18

166



STAMP ACT TIME OF STAMPING ] [caar vI

the case of n lease or agreement fo lease—by the
lessec or wmtended lesseo

(d) i the case of a counterpart of a lease—by the
lessor

(€) 1 the case of an instrument of exchange—by the
parties 1n equal shares

(f) 1n the case of a certificate of sale—by the purchaser
of the property to which such certificate relates
and

{g) 1 the case of an nstrument of partition by the
parties thereto m proportion to their respective
shares 1n the whole property partitioned, er,
when the partition 13 made 1n execution of an
order passed by a Revenue Authority or a Civil
Court or arbitrator, in such proportion as such
authonty, Court or Arbitrator directs

Notes —1 Seetion 17 —It 15 specially necessary One anna
to examine executed instruments chargeable with a StmPdecs
one anna duty, because stamping of these (and some spectally
others) subsequently to execution 1s specially prohbit- goriaion
ed by the Act and the absence of stamp before execu
tion 1> therefore irremediable —An unstamped receipt
can be produced in evidence on payment of a penalty
of one rupee

Section 29 —It 1s to be borne 1 mind that the genoralex
parties can always regulate by agreement the anrstion gmrt o m
by whom the duty on any instrument whatever 1s to be Government.
paxd In this conneaton reference may usefully be
made to the general exemption under section 3 which
15 as follows —

“Provaded that no duty shall be chargeable m
respect of—

(1) Any nstrument esecuted by, or on behalf of, or 1n
favour of the Government 1n cases where, but for this exemp
tion, the Government would be linble to pay the duty charge-
able m respect of such nstrument *

By utiising this exemption, any instrument can
be rendered free of duty All that 1s necessary 1s to
msert 1n 1t a clause, under section 29 of the Act,
whereby the Government agrees to bear the expense of
providing the proper stamp The general exemption
under section 3 then steps 1n, and obviates the need
of any stamp at all,

57
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ADJUDICATION AS TO STAMPS

Adjudloatton 31 (1) When any instrument, whether executed or not, Cmar, I
::.";P"’P“ and whether proviously stamped or not, 13 brought to the
v Collector, and the person bringing 1t applies to have the
opimion of that officer as to the duty (if any) with which 1t 13
chargenble, and pays a fco of such amount (not exceeding five
rupecs and not less than exght annas) as the Collector may in
each case direct, the Collector shall determine the duty (1f
nn]y) with which 1n Ins judgment the instrument 1s charge
able
Collector (2) Tor this purpose the Collector may require to be
‘”b:"‘“ '°‘d furmished with an abstrict of the instrument, and also with
e ®d guch afidavit or other ovidenco as he may deem necessary to

evidence
prove that e charge
ability of the duty
with ‘whie set forth

therein, and may refuse to proceed upon any such application
until such abstract and evidence have been furmished accord
ngly
g;: ficate by 32 (1) When an instrument brought to the Collector
% under section thirty one 15 1n his opimion one of a description
chargeable with duty, and
(a) the Collector determines that it 13 already fully
stamped, or
(&) the duty determuned by the Collector under section
thirty one, or such a sum as, with the duty al
ready pud 1n respect of the instrument, 1s equal
to the duty so determined, has been paxd,
tho Collector shall ccrtify by endorsement on such instru
ment that the full duty (stating the amount) with which 1t 13
chargeable has been pard
(2) When such instrument 1s 10 his opimon not charge
ablo with duty, the Collector shall certify in manner ofore
soid that such instrument 29 not so chargeable
(3) Any instrument upon which an endorsement has been
made under this section shall bo deemed to bo duly stamped,
or not chargeallo with duty, o8 the case may be, and, if
chargeable with duty, shall be receivablo 1n evidence or other-
wise, and may bo acted upon and registered os 1f 1t had been
oniginally duly stamped
Provided that nothing in this section shall authoriso the
Collector to codorse—
(a) any instrument executed or first executed 1n British
India and brought to him after the expiration of
one month from the date of its execution or first
execution as the case may bo,
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(b) suny instrument executed or first executed out of
. British India and brought to him after the ex-
piration of three months after it has been first

R received in British India; or

() any instrument chargeable with the duty of ome
- anna, or any bill of exchange or promissery note,
when brought to him after the drawing or exe-

cution thereof on paper not duly stamped.

85. No instrument chargeable with duty shall be ad- :‘;’c‘;‘:“?““
mitted in evidence for any purpose by anv person having by stamped In
1aw or consent of parties authority to receive evidence, or shall admssible in
be acted upon, registered or authenticated by any such person ovidence, eto.
or by any public officer, unmless such instrument is duly
stamped : —

Provided that—

(a) any such instrument mot being an instrument
chargeable with a duty of one anna only, or a
bill of exchange or promissorv note, shall, sub-
ject to all just exceptions, be admitted in evi-
dence on payment of the duty with which the
same is chargeable, or, in the case of an instru-
ment insufficiently stamped, of the amount re.
quired to make up such duty, together with a
penalty of five rupees, or, when ten times the
amount of the nroper duty or deficient portion
thereof exceeds five rupees, of a sum equal to ten
times such duty or portion;

(b) where any person from whom a stamped receipt
could have been demanded, has given an un-
stamped receipt and such receipt, if stamped,
would be admissible in evidence against him,
then such receipt shall be admitted in evidence
against him on payment of a penalty of ome
rupee by the person tendering it;

(c) whers a contract or agreement of any kind is effect-
ed by correspondence consisting of two or more
letters and any one of the letters bears the pro-
per stamp, the contract or agreement shall be
deemed to be duly stamped;

(d) nothing lerein contained shall prevent the admis-
sion of any instrument in evidence in any pro-
ceeding in a Criminal Court, other than a proceed-
ing under Chapter XII or Chapter XXXVI of
the Code of Criminal Procedure, 1898;

() nothing herein contained shall prevent the admission
of any instrument in any Court when such in-
sirument has been executed by or on behalf of
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the Government, or where it bears the certificate
ovided by section 32 or any
other provision of this Act.

Nore—Executive officers will find section 31 a

of the Collector as

most convenicnt resource when in any doubt as to the
amount of duty chargeable. And although the ecarly

part of the section only refers to the amount of duty,
and does not touch those other points indicated above
‘ as equally material, yet it is important to notice that
lower down it is distinetly provided that “ any instru-
ment upon which an endorsement has been made under
this scction shall be decmed to be duly stamped, or not
chargeable with duty, as the case may be.” Thus the
certificate would also conclusively cover every other
point essential to “duly stam
tion of this expression, supm{
large restrictions on the powers of the Collector under
scotion 31 s to time and certain instruments specified

(see the end of section 82).

1

o

3.
4.

5.

17,

ing.” (See the defini-
Therc are, however,

SHEDULE I.
Description of instruments liable to duty.

ACEXNWLFDGMENT OF A
DERT.

AparastriTion-Bown.

Avorrion-Dren.

AFFIDANVIT,

Acriraint or Medo-
RANDUM OF AN AGRFF-
MFNT.

AGRFFMENT DY WAY OF
TaviTiwner MorToAGr.

ATPOINTMFNT 1% FXFCU-
TIoN OF A Powre,

. ATPRAISEMENT OR VALU-

ATION,
AvrresTicrsuir-IiFp,
ArTICLFS 0P ASSOCTA-

TI0% oF « Courunr,
ArTictrs or CLrRESIIT.
Awarnn,

DLy or Excitexar,
BiLn or Laniva.
Rovn

Botroury Bosn.
Caveriarion.

160

18.
19,

al.

n
33,
31,

35.

CERTIFICATE OF SavF.

COFRIIFICATE GR OTHFR
DocoarrwT,

CriarTER PaRTY.

Curqur,

Coxrositiov DrFp.

CONVETANCE. .

Cory or ExTnacT,

CouxtERrART OR DoUTII-
CATF.

CusToss Dorp.

DFFNTURE.

DFIIVFRY ORDFR I¥ RIS-
ricr or Goobs,

. Drvorcr.

LSTRY A% AY ADVoCuTP,
VAR o ATTORNTY OY
THr poty or ANY Hian
Covrr.

Excmu~ar oF Prorrerr.

. Ferrurr Caarar.

Grrr.
Ixpruvirr Bowo,
Lasg,
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36. LeTTERS OF ALLOTMENT
or SHARES,

37. Lerrer or CREDIT,

38. LETTER 0t LICENSE.

39. MEMORANDUM OF ASSO-
c1aTIoN or A Coumpany,

40. MorrcsceE DEFD.

41. MorTGacr or A Cnor.

. NoTaARTAL AcT.

43. Notr or MrMORAADUNM

44. Norr or PROTEST Y THE
MAasTER OF A Smir

45. PaRTITION,

46. PARTNERSHIP.

. PoLICY OF ASSURANCE.

48 POWELR-0r-ATTORNET.

49. Prox1asory NOTE.

§0. ProtEsT oF DBIzr or
Note,

S

'S
]

61.
52,
53
54

57,

ProtesT Y THE MASTER
oF A Smrp.

Proxy

Recerrr

TRtreconvryance or Mort-
GAGED PROPERTY

Rrrrisc

RrsponpedTIs Dovp.

Sccurity Bovp or Mort-
wiGn Drep

SETTLI MFAT

Suarr WiRRnTS.

Sureping Orpor

SURRENDER OF LEASC.

TRANSFLR

TriNsTER OF LEASE.

TrosT

TWarpanT ror Goops
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Pao,
Of transfers of actionable clasns
Defination of ** actionablo clam ** section 130 174
Restriction of the transfer of debts sections 131—132 174173
Daty of dobtor to give effect to validly effected transfor of debt
section 133 . . . . 175
Notes on sections 130—133 . . . . 175--176

This is so technical an Act that mention of it is Why this Act
introduced into this Manual with reluctance. But in- L355td
asmuch as in those territories in British India where
it is in force, “ the chapters and scctions which
relate to contracts shall be taken as part of the Indian
Contract Act” (section 4), and the relevant parts of

_the Act are also to be “read as supplemental” to the
Registration Act, it is plainly necessary to convey
some general idea of the scope of this Act, at least 10
so far as it affects those Acts, IX of 1872 and TIT of
1877.

Tt now extends to the whole of British India, eX- rytent of the
cept (@) the Punjab,* (b) what are called “the Sche- aet ,
duled districts ” of Bombay, and (¢) the area in Lower
Burma not included within the local limits of the
ordinary civil jurisdiction of the Recorder of Ran-
goon. It provides a series of special rules regulating
the transfer of property, moveable and immoveable,
and deals in particular with sales, mortgages, and
leases of immoveable properly. As officers constantly
have to act on their own judgment in respect of such
sales and leases (mortgages can be omitted as much
less commonly requiring d.sposal by executive officers),
it will be useful to quote the principal sections on
these subjects; but the rest of the Act can be almost
entiroly passed over. s last chopter i5 howeren
important. It relates to the transfer of actionable
claims, and a case could be cited in which acquair-
tance with the law on this point on the part of an
exccutive officer would have prevented protracted
litigation Tt is simple and short

The Act is logically framed. It begins bv declar- Log ea fram
ing a general rule as to oral transfers, and then sets ‘;’g;’““
out the only exceptions to that rule which are deemed -

* Gee the note on page 168 regarding Captonments in the Punjab
02 163
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cmar vit} [TRANSTER OF PROPERTY ACT OF CERTAIN TRANSTERS.

isxpedlent The rule 1s enacted 1n section 9 as fol-
ows —

9 A transfer of property may be made without writmg

in every case i which a writing 1s not expressly required by
law

The only other provisions requiring reference

before turning to the chapters of this Act on sales and
leases are sections 52 and 53 —

52 During the nctive prosecution 1mm any Court having

aathority 1n British India, or established beyond the limuts of
British India by the Governor General 1n Council, of a conten
tious suit or proceeding mn which any right to immoveable pro
perty 1s direetly and specially 1n question, the property cannot
be transferred or otherwise dealt wath by any party to the smt
or proceeding 50 as to affect the rights of any other parly there
to under sny decree or order which may be made theremn,
except under the authority of the Court and such terms as 1t
may 1mpose

63 Every transfer of :1mmovenble property made with -

tent to defraud prior or subsequent transferces thercof for
consideration, or co owners or other persons having an interest
1 such propertv, or to defeat or delay the creditors of the
transferor, 18 voidablo at the option of any person so defraud

ed, defeated or delayed

Where the cffect of any transfer of immoveable property 13

{o defraud, defeat or delay nny such person, and such transfer
ts made gratuttously or for a groxsly inadequato consideration,
tho transfer may be presumed to have been made with such m
tent s nforesard

Nothing contained mn this section shall impur the nghts

of any transferce in good farth and for consideration

Norr —These seetions, 1t wall be noticed, place

Iarge and valuable restrictions on the common practice
of evading Liability under rmpending decrees of the
Cuvil Courts Iy the desvice of making over the debtor’s

reperty 0 third parties  Knowledge of tius rule of
aw may prove of great use to evecutne officers who

may by 1ts means be enabled to frustrate fraudulent
art*onof this sort which they hav have reason to sus

11yl atherwise be attempted *

Nt
" ". OP EATES 112 IMMOVEADIP FPPOPERTY

How ¢ 53167 10 1 transfer of ownershitp 1n exchangoe for & Currll

wsil 0r Tromined or part paid and part promised
Ntoer
16,
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[*] *Such transfer, m the case of tangible immaveable Sals how
property of the value of one hundred rupees and upwards, or made
m the case of a reversion or other intangible thing can bo
made only by a registerud anstrument

[.l] *In the case of tangible mmmoveable property of a
value Iess than one hundred rupees, such transfer may be made
etther by a registered mnstrument or by delivery of the pro
perty

Delivery of tangible immoveable property takes place
when the seller places the buyer, or such person as he directs,
1 possession of the property

A contract for the sale of immoveable property 1s o con Contract for
tract that a sale of such property shall take place on terms *%°
settled between the parties

It does not of atself create ary interest i or charge on
such property

55 In the absence of a contract to the contrary, the Riglt snd
buyer and the seller of 1mmoveable property respectively are “?g“e’ 4
subject to the habilities, and have the rights, mentioned 1n the :ﬂue:"e” b
rules next following, or such of them as are applicable to the
property sold

(1) The seller 1s bound—

() to disclose to the buyer any matertal defect 1n the
property of which the seller 1s, aud the buyer 18
not, awnre, and whick the bayer could not with
ordinary care discover,

(b) to produce to the buyer on his request for examina
tion all documents of title relating to the pro
perty which are in the seller’s possession or
power,

(¢) to answer to the best of hus 1nformation all relevant
questions put to hun by the buyer in respect to
the property or the title thereto,

(d) on payment or tender of the amount due n respect
of the price to execute a proper conveyance of
the property when the buyer tenders 1t to ham for
execution at a proper time and place,

(¢) between the date of the contract of sale and the de-
livery of the property, to take as much care of
the property and all documents of title relating
thereto which are mn his possession, as an owner
of ordinary prudence would take of such pro-
perty and documents,

*® See Note 1 on page 168 infra
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Notes —1 It 15 mport-nt to bear 1n mind that
the paragraphs marked |*] 1n sectron 54 are 1n force
in cvery cantonment 1n British India, even i the
Punjab—sce Act XTI of 1889, section 32 (1)

2 It will be noticed that two exceptions are
cnacted to the general rule under which, save as other-
wise provided, all oral transters are valid, nz, (@) as
to tangible immoveable property worth Rs 100 or more,
and (6} as to all miangidle things An actronable
clatm 15 such a thing

3 The third paragraph of section 54 1s not meant
to be eshaustive,” 1¢, to cnumerate the only ways m
which the property can be transferred Were this
the meaning, the wording would be, as 1n the sccond
paragreph, ‘can be made only,’ ef cetera

4 It 15 material to bear m mnd that section 55
does not purport to absolutely bind buyers and scllers,
but, on the contrary, expressly leaves 1t open to them
to contract otherwise The scction furmshes a very
useful ‘ statutory ” set of conditions, which, so far
as apphicable to the property sold, will govern every
sale of 1mmoveable property of whateser value, unless
the parties see fit to make other terms It 15 there
fore very necessary that all oflicers who may hase occa-
ston to buy or to sell such property for Government
shall thoroughly understand the conditions whick will
be applicable by mere force of law unless expressly
negaticed  Lien in the Punjab, where this Act 1s not
set f;cncrnll) 1n force, the Courts commonly grve effect
to these <ections by adopting their provisions as rea-
sonable, and by ruling that these conditions lmphcdly
attached to sales wineh come Lefore them for adjudica-
tion

5 Together with this section, preseribing nmong
other matters tho duties of the <cl{;r and the buyer,

wd (cce thn last peragraph of the whole <cction)
Teclaring the omission ot certun of those duties to be
sudulent, must be rend the Lxception to section 19
he Contract Act, one of the most important of the

" wires from the 1w of England enacted 1m

. ne ady explamed  elsewhere, the

’ Lxception 1s that the law wall
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not, assist those who are neghigent, even against per-
sons who have fraudulently kept silent Othcers must
therefore never ccase to bear 1n mind that our Indian
law requires of all to be reasonably diligent and
watchful of their own interests The 1talicised words
of the section, sub section 1 (@), “could not wulk
ordinary care discover” are virtually 1dentical with
those of the Ixception to section 19 of the Contract
Act, “had the means of discovering the truth with
ordinary diligence”

OF LEASES OF IMMOVEABLL PROPERTY

105 A lease of mmmoveable property 13 a transfer of a Leasode
night to enjoy such property, made for a certain time, espress fined
or ymphied, or m perpetuity, 1n consideration of a price paid
or promused, or of money, = share of crops, service or any other
thing of value, to be rendered periodically or on specified
occastons to the transferor by the transferce, who accepts the
transfer on such terms

The transteror 1s called the lessor, the transferec 1s called Lessor,
the lessee, the price 1s called the premium, and money, share, L“;“; pro

service or other thing to be so rendered 1s called the rent Font defined

106 In the absence of a contract or local law or usage to Duration of
the contrary, a Jease of immoveabls property for agricultural sertam lvaue;
or mapufacturing purposes shall be deemed fo be a lease from g8 e0eC
year to year, terminable, on the part of either lessor or lessee, locallaw or
by six months’ notice expung with the end of a year of the neage
tenancy, and a lease of ymmoveable property for any other
purpose shall be deemed to be a lease from month to month,
terminable, on the part of either lessor or lessee, by fifteen
days’ potice expiring with the end of o month of the tenancy

Every notice under this section must be 1n writing, signed
by or on behalf of the person giving 1it, and tendered or de-
livered either personally to the party who 18 imtended to be
bound by i, or to one of hus family or servants at his residence,
or (1f such tender or delivery 13 not practicable) affixed to a
conspicuous part of the property

[*]* 107 A lease of 1mmoyeable property from year 1o Leaseshow
year or for any term exceeding one year, or reserving a yearly mado
rent, can be made only by a registered instrument

All other leases of immoveable property may be made
either by an instrument or by oral sgreement

108 In the absence of a contract or local usage to the Rightsand
contrary, the lessor and the lesseo of 1mmoveable property, as ;“‘"‘“"‘ of

essor
loge

* 5¢e Noto I on page 172, 1nfra
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against one another respectively, possess the rights and are
subject to the linbilitics mentioned 1 the rules next following,
or such of them a3 are applicable to property leased —

A —Reghts and liabilities of the lessor

{a) The lessor 1s bound to disclose to the lessee any mate-
rial defect in the property, with reference to 1ts mtended usc,
of which the former 15 and the Intter 13 not aware, and which
the latter could not with ordinary care diccover

() tho lessor 13 bound on the lessee s request to put him
1n possesston of the property

() the lessor shall be decmed to contract with the lessee
that 1f the latter pays the rent reserved by the leaso and per
forms the contracts binding on the lessee, ho may bold the
property during the time hiouted by the lease without mter
ruption

‘Lhe benefit of such contract shall Le annexed to and go
with the lessco s interest as such, and may bo enforced by
every erson m whom thit interest 15 for the whole or any part
thercof from time to time vested

B —Righte and habiliticr of the lessee

(d) If during the continuance of the lease any nccession 13
madu to the jroperty such nccession (subject to the law rdlat
g to alluvion for the timn being 1n force) shall bo deemed to
bo comprised 1n the lease

(¢} 1f by fire tempest or flood, or violenco of an army or
of a mob_or other irresistible force, nny material part of the
property be wholly destroyed or rendered substantialls and

permanently unfit for the purposes for which it was let, the
Imnc shall, ut the option of the lessee, be void

Provided that, if the mjurv be occasioned by the wrong
ful act or default of the lessce he shall not be entitled {o avarl
himeclf of the benefit of this provision

(/) if the Jessor neglects to make, within n reaconnhle
time after nctice any rej aiwrs which he :s bound to make to the
projerty tho lestec may make the same }imself, and deduct
the expense of such repars with interest from the rent or
ot erwice recover 1t from the les<or

(¢) f the lescor neglects to male nny payment which hie 19
boun! to make, and which, if not made by him 14 recoveral le
from the leases or arainst tle property the lessee may make
such [avment humeelf, anl d«Sucl it witl nterest from the
rent or otherwicn recover st from the lessar

{1} the lecacs mav remove at any time during the con
tiguance of the ? "t things which he has attached to the

130 4
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carth provided he leaves the property n the state 1n which he
recerved 1t

(1) when a lease of uncertomn duration determines by any
means except the fault of the lessee, he or lus legal repre
sentative 1s entitled to all the crops planted or sown by the
lessee and growing upon the property when the lease deter
mines, and to frez ingress and egress to gather and carry
them

(7) the lessee may transfer absolutely or by way of mort
gage or sub lease the whole or auy part of his interest i the
property, and any transferec of such interest or part may
again transfer 1t The lessee thall not, by reason only of such
transfer, cease to be subject to any of the liabilities attaching
to the lease

nothing 1n this clause shall be deemed to wuthorise a ten
ant having an untransferable right of occupancy, the farmer
of an estate 1n respect of which default has been made 1
paying revenue, or the lessee of an estate under the manage
ment of a Court of W ards, to assign hus interest as such tenant,
farmer or lessee

(k) the lessee 13 bound to disclose to the lessor any fact as
to the nature or extent of the interest which the lessee 1s about
to take, of which the lessee 13, and the lessor 1s not, aware and
which matenally increases the value of such interest

(1) the lessee 15 bound to pay or tender, at the proper time
and place, the premium or rent to the lessor or his agent m
this behalf

(m) the lessee 15 bound to keep and on the termmation of
the lease to restore the properiy in as good condition as it was
n at the time when he was put in possession, subject only to
the changes caused by reasonable wear and tenr or rresistible
force, and to allow the lessor and his agents at all reasonable
times during the term, to cater upon the property and mspect
the condition thereof and give or leave notice of any defect m
such condition, and when such defect has been caused by any
act or default on the part of the lessee Ius servants or agents,
e s ound 4o mobe fgoed withon dhtee menthe odher wudy
notice has been given or left

(n) 1f the lessee becomes aware of any proceeding to re
cover the property or any part thereof, or of any encroachment
made upon, or any interference with, the lessor’s rights con
cerning such property, he 1s bound to give, with reasonable
diligence, notice thereof to the lessor

(0) the lessee mav use the property and its products (1f
any) as o person of ordinary prudence would use them 1f they
wero his own, but ho must not use, or permit another to use

m
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the property for a purpose other than that for which it was
leased, or 1ell timber, pull down or damage buildings, work
mines or quarries not open when the lease was granted, or com-
mit any other act which is destructive or permanently in-
Jjurious thercto:

(2) he must not, without the lessor’s consent, crect on the
property any permanent structure, except for agricultural pur-
Joses:

(g) on the determination of the lease the.lessee is bound to
put the lessor 1nto possession of the property.

. Notes—1. The local extent of section 107 is
identical with that of the portions of scctions 54
marked [*].

2. As regards the operation of scction 108, see
notes 4 and 5 to scetion 53.

3. Special attention will usefully be bestowed on
several ot the provisions of section 108, Part B. Clause
(/) gives a very useful power, of which officers who have
taken premises on lease for Government purposcs
from negligent landlords may be glad to know. It is
desirable in some cases to bar the operation of clause
(A). A casc could be cited where the tenant of certain
Government premises, for the garden of which the
Government had steadily furnished water, spitefully
cut down on his dismissal from the service and before
vacating the premises every shrub and plant which in
the course of n long tenancy he had grown on the
property. The power of sub-lcttiné: provided by
clause (7) may often be wiscly excluded.

111. A leace of immoveable property determines—

(1) by cfilux of the time hmited thereby:

(#) where such time is limited conditionally on the hap-
pening of some event, by the happening of such
event:

(¢) where the interests of the lescor in the property
terminates on, or Lis power to dilr‘w of the same
extends only to, the happening of nny event—by
the hnppening of such event:

() in case the interests of the Iessee and the leacor in
the whole of the property become vested at the
«ame time in ene pereon in the same right:

() by express aurrender; that is to fay, in case the
lesaro yiclds up his interest under ihe lease to the
lessor, hy mutual agreement between them:
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(f) by mmplied surrender

(g) by forferture, that 15 to svy (1) 1 _case the lessee
M
breaks an express condition which provides that
on breach thereof the lessor may re enter or the
lease shall become void, or (2) 1n case the lessee
renounces his character ns such by setting up a
title 1n A third person or Ly clummg title m
humself and n erther ease the lessor or lus trans
feree does some act showing his ntention to de
termine the lease

(%) on the expirntion of 4 notice to determine the lease
or to quit, or of mtention to quit, the property
leased duly gaven by one party to the other

Hlustration to clause (f)

A lessee accepts from hus lessar a nex lease of the property
leased, to take effect during the continuance of the existing
lease This 13 an 1mplied surrender of the former lease, and
such lease determines thereupon

112 A forfeiture under section 111, cltuse (g), 18 waived Wawverof 3
bv acceptance of rent which has become due since the for Torfertare
feiture, or by distress for such rent, or by any other act on the
part of the lessor showing an mtention to treat the lease as
subsisting

Provided that the lessor 13 aware that the forferture has
been meurred

Provided also that, where rent 1s accepted after the in-
stitution of a smit to eject the lessee on the ground of forfer
ture, such acceptance 1 not a waiver
113 A notice given under section 111, clause (R), 19 Wawerof
waived, with the cxpress or 1mplied consent of the person to noticato quit
whom 1t 15 given by any act on the part of the person giving
1t shoning an 1ntention to treat the lease as subsisting

Iustrations

(a) A the lessor pives B the lessce notice to quit the property leaced
The notice expires D tenders and 4 accepts rent which has become due 1n
respecg of the property mmce the expiration of the motice The notice 1s

ive

(b} A4 tho lessor gives B the lessce notice to qu t the property leased
The motice expires and J? rematns n posses ton Pgives 10 B us lesses &
second notice to qut  The first notice is waived

Norcs —1 Officers are very often embarrassed to Exampleof
decide what docs and what does not put an end to 2 resulted from

173
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s their - CCT is bound to accept a power-of-attorney granted
Meined = by o contragtor to a person fo whom he may be in debt.
If jt be intended to ask whether a validly exccuted
and served notice of assignment of a debt is binding
on the debtor, the reply is in the affirmative. There
could not be a better vindication of the admission of
cxtracts from Act IV of 1882 into the Manual (a few
officers think these cxtracts unnccessary) than this
most pertinent enquiry. Tt is a contingency that may
befall any officer any day, whether he likes it or not,
If he does not know the law enacted in the Transfer
of Property Act, what is he to do? One officer
imagines that “ the Government forms in use for con.
tracts should give all the neeessary information.” The
compiler would be glad to know where these forms
provide instructions as to questions of assignment of

debts.
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GENERAL NOTES ON THE SUBJECT OF CONTRACTS
AND CONTRACTORS
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BRIEF ABSTRACT, (FOR THL LSL OF VIRY JUAIOR OFFICERS

L) WITH REIERENCES TO_ PARAGRAPHS OF THE
MATTERS DEALT WITH IN CHAPTER VIII PUT IN THE
SIMPLEST 4N\D MOST CONVERSATIONAL FORM AND WORDS
THE COMPILLR hNOWS

Paras
1 Let us deal with the subject 1 the order of time,
and see what you should Leep 1 mind, mn all
cases vhatsoever, before contracting, n con-
tracting, dureng a contract, at the end of a
contract, and 1n stating o case for advice 1f
you fall out with the contractor and let us
see also what general principles ought to

guide you 1 dealing with these people 1-3

Heap I —MATTERS TO BE REMEMBERLD BEFORT, AND WIILN,
CONTRACTING
2 You can easily see that 1t 1s no use to give a con Hrap I Sus

tract that 1s beyond your powers You are ueap(l)
a mere agent, and if you go outside your

suthority you may have your action repu

diated and be held respomsible yourself for

the consequences You should carefully study

Chapter X of the Contract Act, and, 1n order

to find out what powers you have, you should

refer to Appendices A and C of Part T of thig

Manual Be certam that the proposed con-

tract 1s within your powers both as to 7ind

and amount, and that the Secretary of State

15 clearly shown 1s the contracting party, and

not anv other officer - 418
3 Having made sure of your own powers, nest con HEap 1,808
stder the proposed contractor’s powers What HEAD(2)

15 the use of contracting with a man who
either has no legal poner to bind himself, or
1o wuthority to bind those for whom he pro
feeses to 1et?  Let us sub divide the subject
It he propoces to contract on his own behalf,—
satisfy yourself that, so far 4s you can ascer-
tamn, the man 1s of full 1ge and sound m
mmd  legally free to mahe the proposed
agreement, z ¢, not disqualified from con
tracting Iy anv Iaw to which he s subject
and Iastly, that if vou do have to sue him,
be will not be able to defy the Court, e g, be
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ncer is bound to accept a power-of-attorney granted
by a contractor to a person to whom he may be in debt.
If it be intended to ask whether a validly executed
and served notice of assignment of a debt is binding
on the debtor, the reply is in the affirmative. There
could not be a better vindication of the admission of
extracts from Act IV of 1882 into the Manual (a few
officers think these extracts unnccessary) than this
most pertinent enquiry. It is o contingeney that may
befall any officer any day, whether he likes it or not.
If he does not know the law enacted in the Transfer
of Property Act, what is he to do? One officer
imagines that “ the Government forms in usc for con-
tracts should give all the necessary information.” The
compiler would be glad to know where these forms
provide instructions as to questions of assignment of
debts,

.
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MATTERS DEAIT V
SIMPLEST AND MO

ABSTRACT (FOR
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AND COMNIRACTORS

7.
WITH REFERENCES TO PARIGRAPH

THE COMPILER hNOWS

1 Let us deal with the subject in the order of time,

and see what you should Leep in mind 1 all
cases whatsoever before contracting n con
tracting durtng a contract, at the end of a
contract and 1n stating a case for advice 1f
you fall out with the contractor and let us
see also what general principles ought to
guide you i dexlmg with these people

HL USL OF VLRY JUMIOR OFFICERS
S F THE

WITH IN CHAPTER VIII PUT IN THE
S1 CONVERSATIONAL FORM AND WORDS

Paras

1-3

Hesp I —MATTERS TO BE REMEMBLRLD BEFORE, AND WHEN,

CONTRACTING

2 You can easily see that 1t 15 no use te give a con

tract that 1s beyond your poners You are
a mere agent and 1f you go outside your
authority you may have your action repu
diated and be held responsible yourself for
the consequences You sgould carefully study
Chnpter X of the Contract Act, and 1in order
to find out what powers you have you should
refer to Appendices A and C of Part I of this
Manual Be certamn that the proposed con
tract 1s within your powers both as to Aind
and amount and that the Secretary of State
18 clearly sl own as the contracting party and
not anv other officer

3 Having made sure of your own powers nest con

sider the } roposed contractor s powers What
15 the use of contricting with a man who
cither has no legal power to bind himself or
no aufhority to hind tho e for whom fie pro
fesses to act? Let us sul divide the subject

It he proposes to contract on Ins own behalf —

r

satisfy yourself tlat so far as vou cnn ascer
tun the mnn 1s of full age and sound n
minl  legally free to mnale the proposed
agreement z¢  not disqualified from con
tracting Ty anv law to which he 1s subject

and Iastly tEat 1f vou do have to sue lnm
lie will not 1e able to defy the Court ¢ g, be

418
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able to show that the Court has no poser w0 Paras
try a clum agunst lim It 1s obviously
useless to deal with a person who can for any
of the alove rensons snap Ins fingers at you
1 Court  Chapter VIIIL, paragraphs 20—26,
will tell you precrsely {:o can do so 1926
Next, 1f he proposes to contract ns romeone clse’s
agent vour hnowledgo of Chapter X of the
Contract Aet will agamn come i useful
These few following remarks nssume that
sou have mastered it Tarst, then, has the
man eser reslly received the authorty that
le claims®  Are vou sure that it has been
grven i legal form?  Make lim produce his
power of attornev and examine 1t closely, as
clsewhere advised *  If the man merely says
be lias nuthonty because he 19 o partner or
liolds some other legal eaprerty entitling lnm
0 act, are you satigfied that lic ¢ what he ns
serts lumself to be, and also that, 1f so, this
mere {nct empowers lum to act® Then, again,
granting that the man has powers of somo
fort are you sure that these powers includo
the one that he proposes to exercise® Tinally,
are vou convinced that his powers have not
come to an end® Ageney ends in many ways,
as section 201 of the Contract Act explans
It may be here expiained that contractors
are alwavs entitled to appoint agents to re-
cove r’n ments (unlees they have expressly
agreed to the contrary), but they are net
«ntitled as o matter of couree to hand over to
agents the management of their work  Tho
latter point 15 governed 1y seetion 10 of the
Contract Act, which you should lewrn by

heart . 2734
Meanl %cx 4 Your next prollem 1s to decrde whether the
ntin ) would be contractor 19 a reatly sustable man

for the joh  Beware of extrordinanly low
tenlers - Thev rarely come to nny good  As
to the man’s kuowledge and experience he
will yrclable proluee cethifientes NMake
sure t] at they belong and refor to bam ther
are often traded sn - If thev are in favonr of
a frm1 make sure tlat the partners them
telves wlo earned them nre to do tl e work
(Petty frme are best left soverelr nlone)
Are they nr to aimular work® ot} ov relate
* At page 203 of thy Meoual
ttesfare 128 ¢ ks Manuyd
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to the man s last j0b or are they quite unre Paras
hable as relating o work done many years
ago? You should test seieral of his recent
performances not the last alone TI'mally,
Leep Ius testimonials safely they may be
very useful later on  Next, 1s the mans
character good? If even once a year you
contrive by carefully enquiring on this
pont, to <ave yourself from giving a job to
a scoundrel jou will guin 1mmensely Fhers
15 no more hateful husiness than having to
work up a case for Court  You should next
pvestigate the man s command of funds and
of labour The moment that a contractor s
labourers get into serious arrears trouble
will ensue  Of two men otherwise equal,
choose him who seems most lihely to pay hie
men faurly «nd punctually, and who has the
best hold on the lnbour market Lastly, pav
due attention to the state of his health and
other engzgements 1f he 1s to run the con-
.tract in person Mo one can be m two places
at once If vou afterwards find that the
contractor has tried to do so this 1s no ex
cuse for his failmg to perform his agree

nent with you 3547
5 Having decided that the individual 15 eligible, Hesp1 Som
lewe no stone unturned to emsure that he HEAD (4)

clearly understands every condition of the
proposed agreement Drr, 1f at all, on the
side of needless precision  Remember that
the vile mgenuity of a dishonest’lawyer can
pervert language to an ineredible extent
It 1s his trade  Chechmate tlns to the utter
most Prevention 1s better than cure Secure
proof that the contractor had every single
clause expluned to Inm m hiz own tongue
and admitted that he understood them all
As to the words used, you will find further

on 1n this abstract a few more hints 48—19
6 Now test the legality of the proposed agree Mrsn T Ste
ment, with the a1d of what yvou have learnt wEsp (5)

from Chrpters II—VII  Take care that
netther the ¢ consideration” nor the ““ob
Ject”” of 1t 1s unlaw ful  Steer clear of agree-
ments declared by law to be void (¢ ¢  one
precluding the contractor from apjealing fo
the Courts bevond what 1s allowed by the
tno Exceptions to section 28 of the Contract
r2 179
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Act) Then, as to its form,—does the law
require 3t to be 1n wniting, or regstered, or
executed or authentieated 1 o particular
way, or stamped® If go, sce that the law 13
satisfied  The hnowledge of lan to be de

nived from Chapters II—VIT 15 indispen.
sable here  Public Works Department agree

ments are exempt from stamp dut), but not
thoee of lacal bodies Ithe Municipalities

Powers of nttorney need a stamp—see Artl

cle 45, Schedule 1, of the Stamp Act, 1n Part
I1 of the Manual  The rule may be broadly
stated to be that there must be a stamp of
one rupee for esch per<on authorized to act
as a general agent with a mntmum stamp
of five rupees

Assuming the bare legality of the propoced

agreement 1t 13 most amportant te make sure
that 1ts provisions are alse wise and appro
prite * Nothing should he allowed to ap
pear an any part of o contract merely for
form’s sahe or which certunly would not
1o enforced 1f oceasion arose e sure that
the terms are just and reasonable through
out  Never attempt to grind & ccontractor
If vou gan m one wayv vou wall nfalhibly
lose and lose more in another  The mavim
cheap and nasty 7 applies  Tha contrac
tor must lne  Be surc too, that not only
the arerage of the various ratea allowed e
fair, 1ut aleo that every single one 15 fairr
Trogressive rates are encouraging  Provade,
fo far as posail le for all Likely coutingencies
running 1 vour mnd over ciers stage of
the werh T xelude ineonvenient loeal eut
tams  Stipulate mo t carefully fer period
€l mcrenrementa anlt achnonle’igmenta ot
ther  ccrreetness Tuodeultelly  reeerse
power to enl the eontract on t1 oecacion of
14l werk or pregress an some cacea (for
examile 4}at of an unlnnwn contractor
trie] for tle firsd LimeY 1t 19 expedient to
reservi gower o end the enntriet witbot
atating anv eauee whatoser  Insariatls an
sert an arhatration elas oo nnd enforce 1t too
To1 nill 1 e wlally cheelmate the Inwsers
n 1 Leen soar diep tec ont of Conrt To
T al ttunlly eompronze clatme 1< not? ing Put
enarlien You will see later cn that vou are

19

Paras

60-55
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st and liberal, but you
oss plausible scoundrels
el best to swindle you
ueh mnen 1s unworthy of
ot farl to provide—in
ortance, that 1s to sav—
notiees, etc, between
written ‘Black oz
o yule Dishonest law-
r documentary evidence
spheles hates the eross
ule printed m 1talies on
wal There 13 no more
ke 1dea that “ you are
ecp off paper "’
tg ﬂleplanyxmge of the
ber, no ambiguity evi-
¢ afterwards be filled
must speal for itself
les (1) omit nothimng
ier you melude, ex{x‘css
be heyond the reach of
be hoped that, ere long,
£« set of standard con
umplify the tash of fram
the present, officers must
t 18 well to remind them
of 1lliterate contractors,
1ty are maost necessary,
plicity 1s not allowed to
iwelessness ' The chief
15 this  newer sacrifice
er consideration  Avoud
and  always express
as well as mn figures
before entering on legal
the terms on paper, save
S hefore the contractor
rds prrjormance Eveept
ides otherwise, oral agree
binding as written ones,
that vou can repudinte
Signature 1s not neces
v of 2 written one unlese
requires 1t but the absence
ay grie the contractor the
avmng that he had finally
ntract  Where an ngree
than one sheet sign each
ction  N\ever erace Make

Paras

56—70
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all corrections 1n red 1ok, leaving the ori- Paras.
ginal entry stll legible  After a contractor

has signed, he can still draw bach wlile tho

agreement remains not ““ accepted ”’ by Gov-

ernment, but not afterwards

10 If you do decide to contract verbally ({fecling
satisfied that you will thereby act legally),
Le sure to do 50 1n the presence of a reliable
witness At the very time, mahe a memo-
randum of the terms ngreed on  Tahe every
possible precaution to ensure that you and
the contractor are wholly at one on all points
Do not forget that the law atself, unless
negatned, makes many conditions for you 1n
certam cises 80—84

Iraol Sop §1 Now that you have contracted, your final eare

wean (0 should bo to put the proofs of what 15 agreed
beyond risk of loss, forgery, and so on Al
ways remember that evidence which cannot
be produced 1n the liour of need might as
well not exist  Beware of every cause which
may lead to this result,—mere mislaying,—
fraudulent alteration,—theft,—substitution,
and so on_ Fvery one of these remarks ap
phies equally to samples, whether they be of
the quality sgreed on, or samples kept as
proof of bad material tendered and rejected.
As a rule, never contract for materials by
samplo slone, but alwnys Ly specification
and, if necessary, by sample as well

Hesn IT —MATrIRS OF IMPOITANCT DURING THE PFR-
FORMANCF OF A CONTRACT

Heoll, 12 We will now nusume that the contract 1s placed,
and performance has legun W hat hints mav
rove us ful to you during the couree of it.
Never for a moment et yourself forget the
value of econtemporary record  However
smonth the cutrent scemns at first, there may
be rocke shead  Fraory contract has wthin
1t tke povulility of n future Iaw amst and
endless posaibilities af doubleddealing  Steer
wanly, therefon, from the putsst  In some
form cr another, viulle, tangible, unamin
guous { roof of evers matenial fact ahould be
reconlad ne st oeenr and of course should be
as earefully pressrved  Not only correannn
demer ther japers, lut alw materia)
hje vlical specimiens of 1ad mate
.
i
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r1al tendered) should be securcd and lept Paras
safe Use your note book freely 1t 1s al
most as easily carried about as Lnowledge
In the rough and tumble of a law suit —m
the supreme crisis of insolent and minatory
cross ezamination by an unscrupulous law
yer, expressly hired to badger you into self
contradiction,—your memoranda may, as the
writer has thankfully scen such notes do
triumphantly be-r you out and ignomiri
ously rout your assamlant If you wish to
reduce your orders to formal offical shape
at the office by all means do so but even
then a duplicat~ of the note written at the
work and handed to the contractor will be
most useful, and th writer strongly recom
mends the use of such a note book  Messrs
Newman & Co’s “ Field memo and Note
book 15 sard to be suitable Of course 1f
you 1ssue an official letter from office, you
must expressly say that 1t 13 1n supersession
of the note prepared on the spot, to prevent
confusion  Photography 18 mow a days a

most useful ard to contemporary record 89—96
18 Always be accessible at your officc—never at Hrap IT
your private restdence—to contractors En fg)‘ BEAD

courage your Sub divisional Otheers 1o be so,
and to show an interest 1 their contractors’
work  See that contractors in their turn pay
their labourers promptly If they do mot,
and the men appeal to you, refer to the
Manual, page 248 for advice as to whether
you can ‘lenture to pasy the men or not
Don’t attempt 1t unless the right to interfere

13 clear to you 97—98
14 Now comes & very serious question Suppose Hean 11,
you find 1t destrable to modify the contraet Son mzap

as entered 1mto can this legally be done, and ®
how? Certainly 1t can (see section 62 of the
Contract Act), but 1t wust be done circum
spectly and in such monner as the law re-
quires  You will find o sumple example m
Chapter IX, as Form No 15 TFurst of all,
be clear that both you and the contractor are
of oze mind as to the meaning of the pro-
posed modification  Next, express 1t 1 plamn
and unmistakable terms  Next, before you
commit yourself to any modification, ool
round and zound 1t and see what indirect

* 183
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flects 1t has on the rest of the agrecment Paras
If, for nstance, you inerease the quantity of
work to be done, will not this invohe an ex-
tension of time*  Lastly, take care that you
effeet the change n o Jegal manner  Thus,
sou cannot orally modify 1 written and re-
gustered agreement (Proviso 1 to section 92 of
the Evidence Act)  And do not forget that
only an oflicer emponered to make the con-
traet 15 competent to moedify * later, which
1s, 1 effcet, contrecting afresh  Of course,
orders can be conziunicated through any

subordinate . . 99—104
Mran 1l 16 Beware of scemmg by vour inaction to ne-
Stnnzap quicsec 1n a contractor’s deviating from his
0 agreement ¢ Stlence gives consent ”’  Ior-

bearince 18 good nand commendable, but
never let 1t be lieble to be perverted into ac-
quuseenee  When npeeessary, speak, and
spesh plamly, and the oftener vou do so on
mape= and the less sou sy orally the better

Ver eputsa 2olar *® It 35 Dittle better for
puryo:oa of evidence than writing on the

sand  The subjeet of nequiescence by cone

duct has nlromf‘ Teen discussed repeatedly

i Chapters IT and IIT 105
Reaoll, 16 1If the contractor !reaka hus agreement, what
“T3 Brad arc vou to 0% Wl bear i manid that vou
o have an oftion Hid hreach renders the con-

tract sasdalle not vord  You can treat it as
ended 1f vou Iike or son can let 3t continne
and cl~im danages for the breach  But vou
must decude on vaur cour<e, and communi.
eate yeur tnfentions, promptly and elearly
Unreasonable delas will Te held to hind vou
to lot the contract continue  As n rule,
1t as Lest toend ¢} e troken contract and male
a frshostart You ohould ot onee reeend the
state in which the man left Jus work  In
avery ceontenet whatwoever, 1t al ould b elear-
Is stipulate T whather tiune 14 to 1e *of the

eesonen®’ or net . 106108
Hean M, 17 3f vou Yase 1t the contrwetor Twml] Dute np
“us RESD cther structures ¢ G nernment grocnd, he
(e teentitled and Foanl tn remoe then at has

ann expense wlen o ecrtraet orle e
mr st Pare reascratle tinne anl freilities to
dnst tTutroginre ardof Ve fnile, th oy enn,
after due trtiee leproielanl sl land tha

1e o1obem = ¢4 € o awar

15¢

. \
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cost deducted from the proceeds of the sale
On the other hand a pure trespasser who has
‘ squatted on Government ground has uv
cording to Dnglish law no right te re enter,
after eviction, to remove his matertals The
Indian Courts however are not so strict and
the trespasser would ordinarily be allowed to
remove his materials Lach case would be
disposed of according to the circumstances
and the equitres of the case Dafferences
arise whether 4 hutcha or pucka’ struc
ture hns been erected and whether Govern
ment has stood by and allewed a substantinl

puclr  butlding to be erected If there
has been v qequrescence compensation may
have to be pard  Deware of real or sceming
acquiescence 1n such squatting

18 Remember these general principles (1) Be slow

to threnten bLut never threaten vamly (2)
Give the utmost possible warning before
rescinding a contract, the contractor may be
more unfortunate than stnming and more
over rescission 1s almost invamably incon
vement to Government (3) When a con
tract 13 brolen never forget the duty im
posed on you, by the Explanation to section
73 of the Contract Act to mimmze the loss
or damage bv all means in your power

Hrap 111 —Po1xTs T0 BF OBSERVID O\ COMPLETION

OT A CONTRACT

19 DNow you have rerched the stage of final pav

v

ment Remember that money pud under a
mistake of law can never e recovered  Sec
tion 72 of the Contract Act can only refer to
payments under a nustake of fact = DBe sure
that you do not pay to v person unwarrant

ably enlling himself an assigpee of vour true
credaitor  Chapter VIII of the Transfer of
DProperty Act gurdes vou on thrs subject *
If vou are 1 ruilway trafic officer, see that
vou do not settle clrims with the wrong man

If you never mahe a mustal e on the question,
vou will Te lueky  Take legal advice on
every possible oceasion 1efore paving rail

way claims  Be very particular as to pav

ments to agents partrers members of joint
Hindu fanulies to sce that the clamant s
authorized to recerve the monev If 1n

Paras

109

110—111

*5 o page 174
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16 Beware of setnuig

16 1f the contrac
1

effogts 2t has on

the
If, for wmstance, you x;iite e
b o e d ase the quan‘ity of
: one, will not ths wvolv
ension of tme® Lastly, tab it 7o
effect the change s & I{r:alaufafzau’rﬂe lh%you
vou caunot orally nodify 2 and re

i 4 wotten and

i{};s(cErc«Idugreemeut {Provisod to sectwt;nD?’:f
‘m; videsre Aet)  And do not forget that
; Iy an officer emaporered fo muke the con
ract 15 competent ta modify 1 Jater whith
13, 1 effect, coplr cting afresh  Of course,
orders can be con municated through nn)"

subordmate

by your nscten fo 8¢
quresce 1 3 rontractor s deviating from his
ngraement ¢ Gilence gives consent or
berrange 35 £900 and commendable but
never let 1t be hisble 10 b pesverted 1uto 8C
qurestence When necessary Sped an
sperh planly, and the oftener €02 o s0 03
paper and the Jess vou 8% orally the better

s It 1 hitle better for
« walng on te
sand  The subpel ence by €03

been Quscussed repealed)v

1o Chapters 1T 85 1
or breahs BiS agreewe!
sl that YO8

t
a? TWell bear 10 7
pders the €02

are vou o d
Fove a8 opbO s breach ¢
fract vot able pot cord  You et treat it @
ended 1f vou ke oz VOO can let 1 coptinne
and cloun @ ages fo the bre st <ot
st decsde O vaur ORI commv:’x’n
eate you! tention® pmmp\ and clé« v
{Jnreason ble defa 0 e beld 40 o \—}iu
o let the ontrs eontmt® As mlc
1415 best to end tF rohen eont of A0 nlﬂ‘n-
o fre b8 ot o <hould ce ; ooy
e - (1190:::: t sh ul“ulcar
¥ ) be of B¢
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cost deducted from the proceeds of the sale
On the other hand, a pure trespasser who has
““squatted ”’ on Government ground has s

cording to Enghish law no night to re enter,
after evichion, fo remove hus materials  The
Indiin Courts however are not so strict and
the trespasser would ordmanly be allowed to
remove his materinls Each case would be
disposed of according to the circumstances
and the equities of the ease Differences
arise whether a  hutcha’ or pucha ’ struc

ture has been erected and whether Govern

ment has stood by and allowed a substantral
‘pucla’ building to be erected If there
has been any acqurescence compensation may
have to be paxd  Beware of real or seeming
acquiescence 1n such squatting

18 Remember thiese general principles (1) Be slow

to threaten, but never threaten vunly (2)
Give the utmost posmble warning before
rescinding a contract, the contractor may be
more unfortunate than smmming and more
over rescission 18 almost imvariably mcon
ventent to Government (3) YWhen a con
tract 13 broken, never forget the duty im
posed on you, by the Dxplanation to section
73 of the Contract Act, to minimze the loss
or damage by all means 1 your power

Heap TIT —PoINTS TO BT OBSERVED ON COMPLETION

OF A CONTRACT

19 Now you have rerched the stage of final pay

.

ment  Remember that money pud under
mistal e of law can never be recovered  Sec
tion 72 of the Contract Act can only refer to
payments under « mistal ¢ of fact  Be sure
that vou do not payv to a person unwarrant
ably ealling hnnself an assignee of your true
credator  Chapter V1IT of the Transfer of
Property Act gmides vou on this subject *
If you are 1 rulnay trafic officer, see that
you do not settle clums with the wrong man
If you never make a nustal e on the question,
you will te lucky Take legal adsice on
every possible oeension bLefore paving rul
way clums  De very particular as to piw
ments to ngents partrers memlers of joint
Hindu fanulies to <ee that the clumnt 13
authorized to recerve the monmev If m

[crap vix
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doult, tale good security for refund A Paras.
bona fide clnmant wall probably gneats a
man who hnows he 13 not empowered to re-
cerve payment will not grve it Read the
notes under section 251 of the Contract Act  112—120
HMeoIll, 20 Your lent tools and atores have to be recovered
(5.,‘”’ nEAD or pard for Seccure clear proof, and agree
o munt, ns to the seven matters detailed at
pages 233—231  The question of tools and
stores should alwavs bo settled promptly,
before the fin1l pasment, and this payment
should never be retarded through delay on
this or any other account  If the contractor
refuses to surrender tools or plant, you ean-
not foreibly 1nvade h1s premises  you must
go to law unless vour arintration clause en-
ables vou to caoerce him or, of course, unless
vou have money 1 hand which 1s due to him,
out of which you cin cut the value of tho

articles . . 121127
HesoIIL 21 A few words have nlready been written as to
R f;" UEaD the removal of huts and other buildings from
) Government ground Tyt rou may have

troulle as to materials nleo, € g, rejected
and worthless tricks It 15 n question whe
ther o clause entithng Government to for-
{eit materaals after the lapse of a reasonable
time for thesr removal does not partake of
the nature of a penalty and, ns such, 15 un-
enforceable Inany cace suchn clante 1s quite
unnsceeary  Provide expresaly and clearls
in the agreement for the removal of material
within o rexconable time and for power to
Government to rembre and sell the same of
not xo removed  You can require the con-
trctor to give accurity for due clearance of
the ground made over to him If he faila to
clear 1t, vou can sell the stuff nfter warning
him i writing and hold the net proceeds nt
his disposal  If vou have to apend mones
on clearing 1t Away, 3ou can cut the amonnt
{rom hi« dues, or from other sums pavable to .
him in the sama character A contractor s
certainly entitled to remove and sell rejected
briele 1o the alernce of apreement to the
contrary W\ here the materiale of the manu-
factured artiele are of anv value an them.
selres, the point 13 a knotty one The ques-
1107 45 frovided for as to railways by sections
156
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55 and 56 of the Raulway Act Whatever Paras
vou mean to do, express yourself clearly and

cisively 1n this as mm all else, and heep
proaf of what you say 124—128

22 And now as to methodical pigeon holing of the Heap I,
documents and other valuable proofs in the a‘;“ HEAD
case Of course 1f a dispute has arisen, you
have instantly put them under lock and
Ley But even 1f you see no prospect of one,
they should never be left exposed to willuny,
as they may come 1 useful later on  They
may be nvaluable 1n other cases for refer
ence  Often the rascalities of dishonest con
troctors are only discovered after final settle
ment You will never regret methaodically
mu mmme Tnal 4w pdammo away, and

- samples, and
R N a cruel thmg
to leave to your successor, who knows ab
solutely nothing of your cases, the labour
of having to put the papers together as best
he can, 1n the event of the contractor (who
has perhaps carefully wauted till you were
out of the way) starting up with a claim
Would you like it yourself? 1If a claim hap-
pens to come on 1n vour own time, you will
be thankful for having your armoury mn
order 129132

23 Your experience of the contractor has now been Hsap III,
gamed He has done well or 1ll,—shown (55‘;"““’
himself to be worthy of future employment
or a man to avoid 1f possible Now, 13 not
this information valuable? In deciding
agun between this contractor and other ap
plicants  would you not make use of 1t?

Then why should 1t not be stored up for the
benefit of your successors also® Would not a
carefully prepared and -relinble register of
the qualifications of each contractor be a real
god send to you on your jomming n new and
strange Division? All who have diwscussed
the proposal approve of 1t Keep 1t up then
briefly, impartially, punctually, and you will
benefit vourself and others 133
24 Tor the same reasons make n memorandum of Heap I0T,
experience gained during each contract Sce rran
Ivervy c1so has its own new features  Weall ©
find 1t ro,—lawyers doctors, every class of
professional men  These features are spec-
187
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ally looked into and worked out for the pur-
poses of the cice, and while the conclustons
are fresh 1n our nunds we can i n few
moments note them down, together wath the
necessary roferences and nuthorities on which
they rest Txperience once thus bought
should be made available to all  * the snake
of the same hole should never bite jou
twice "’ .

Hrap IV —How To STAD LP A CASF FOR LTCAI

ADVICE

25 Teahize, to Degin with, that the legal advieer

26

knows nothing about the matter, and also
that Le 1s not an expert in your profession
Txpect of him neither local, nor per<onal,
not technical hnowledge  State everything
m plun language

Next le most eareful to state all relevant facts,
omitting 1n particular, nothing which scema
to fatour the other sude  Legal opmions are
alwavs given ‘on the facts as stated * If
vou stite the {acts mconsistentls with the
evidence forwarded or which ought to have
been fornarded by vou 1t wall be verv dis
creditable to vou  Horein von sill find out
the practicil use of your hnowledge of parts
of the Fyulince \et .

Remembor that eaides bemg to vour onn ad
vantage 1t 1s aleo vour bounden duty to state
the whole of the facts furly .

When m doult of the relcvaney of a fact, state
it . .

Tear earelully 1 mind cections 19 and 20 of the
Linutatien Act in ente vou have had nnsy
corrospondenc with, or made anv payvments
to the othermile H 5, the faet ﬂ\lnu]d m
sarbly te montioned .

I vourelect the above rules you will cither
gt unrelintle nluee or «lo anvilve waste
ef time  In noevent will vou pun ly it

e wember tocarcfully g1« neall the evidenee
towhich yenref v Unleavproducitle—p 1o
1 aj e vears loter—it 1npht svwell Pave never
exited . . .

Avtotbe forry of veur reforet co—if vou want
advice na ar Je peant cnly, state the peant
exactly, nr Dl en niarsd al th e televart giate

~3

Paras

134

135—138

139
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141

112113

1



ABSTRACT BY PARAGRAPHS ) {cmae Vi

rials for decision as eoncisely as complete , Paras

ness permits If you want to set out the

whole case with a view to filing or defending

a suit, follow the Civil Swt Kules given m

Appendis D of the Manual 146—147
83 Do not rail at vour legal adviser 1f he asks for

further mformation of which you do not see

the relevancy Do you gird at your doctor

when he ashs you questions which you don’t

understand ® 148

Heap UV —GENERAL PRINCIPLES WISDLY
OBSCRVED

84 So long as & contractor abstains from sming, be
just and hiberal to him both as a matter of
good conscience and of self interest Con
duct your business 1 an impartial and con
cihatory spint  If you acquire a bad name
for the abrence of such a spint, you will
never secure good contractors, and those
whom vou do get will raise their rates by way
of insuyrance agamnst injustice  Try to rea
lize that it s not wmpossible for a Govern
ment Department fo be just  [1ight with all
your might for the just interests of Govern.
ment but never take advantage on 1its be
half of an artifice or other act of which, as
a private mndividual, you would be ashamed
And also remember that the moment a con
tractor has diagged you mto Court, the time
for concession 1s past It would then be sim
ply regarded as weahness He has elected
for war (despite, 1t 15 here assumed, the ut
most efforts of fairness and liberalits on your
part) and as the Dule of Wellington used
to sav “———————, let hum have 1t 149—150
1 Just so much law having nmow been placed
before the reader n the foregoing chapters s seems
ndispensable to the efficient discharge of s duties
1 conneetion with contracts, and to his easy compre
hension of the remuning chapters of the Manual 1t
remuns to undertihe the much less easy tash of
endeavouring to assist him by some genernl notes sug
gested by experience vs likely to be useful to him 1n
the disposal of those legal matters which perforce
must be managed by him without legal ard  The fo!

189
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ally looked into and worked out for the pur- Farar.
poses of the case, and while the conclusions
are {resh in our minds we can m a few
moments note them down, together with the
necessary refcrences and authorties on which
they rest  Lixperience once thus bought
should be made available to all  ** the snake
of the same hole should never lite jou
twice ™’ . 134

Hrwp IV —How 70 SF\D LI A CASF FOR LEGAL

. ADVICE
é‘::‘l’lgl; 25 Revhze, to legin with, that the legal ndvicer
m knows nothing nbout the matter, and also

that he 1s not an expert m your profission
Trpect of him neither laeal, nor personal,
nor techmeal hnowledge  State evervthung

. in plain lancuage 135—138
gg“’lg; 26 Nest, be most eareful to state all relevant facts,
@ emitting, 1 particular, nothing which scems

1o favour the other sule  Legal opintons are
alwava gisen ‘on the facts as stated ' Tf
vou stite the facts mconsistently with the
evidence forwarded or which ought to have
been fornarded by vou, it will be very die-
creditable to sou  Hiremn you will find ont
the practieal use of vour knowledge of parts

of the Fryulince Act . . 139
27 Rememler that besides being to your own ald .

santage at 1s alsn vour bounden duty to state

the whole of the facts farly . 110
28 When tn doutt of the relcsaney of o fact, «late

it . . . . . . . 141
20 Pear earefully 1 mind «ctions 19 and 20 of the

Limuitation Act m eaee vou have had any

corpespondencs with, or made any paviments

ta, the othir ssde If <0, the fact !‘mult] m-

sanabls 1 mentioned . . . 112113
Meands, 30 If vou repl «t the above rules, von sl cither
STy nran get unncinble alviee, or ele anvchie waste
3, eftime Innocvent vall you paun byt m
Hean & 31 Rersrmbertoenr fully pr «omie all the evuderee
Fep nran towhie vourder  Unl «producsl le—per-
w ln) years Inter—it mighit ns well have neser

exited . . . . . . 15
fieantV, 32 A« totle fornof vour noference—if von want
tep ETID alvice ¢ n sirgle pint only state the peint
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rials for decision as concisely as complete- | Paras

ness permuts If you want to set out the

whole case with a view to filing or defending

a suit, follow the Civil Smit Rules given 1n

Appendix D of the Manual . . 146—147
83 Do not rarl at vour legal adviser 1f he asks for

further information of which you do not see

the relevancy Do you gird at your doctor

when he ashs you questtons which you don’t

understand ® . . . 148

Hrap V —GELNIRAL PRINCIPLLS WISTLY
OBSERVED

84. So long as a contractor abstains from suing, be
just and hiberal to him, both as a matter of
good conscience aml of self-interest Con.
duet your business 1n an impartial and con-
alatory spint  If you acquire o bad name
for the absence of such a spirit, you will
never secure good contractors, and those
whom you do get will raise therr rates by way
of insurance aganst injustice Try to rea-
lize that it 25 not empossible for a Gorvern~
ment Department to be just  Fight with all
your might for the just interests of Govern.
ment, but never take advantage on 1its be.
half of an artifice or other act of which, as
a private individual, you would be ashamed,
And alsé remember that the moment a con-
tractor has dragged you into Court, the time
for concession 1s past It would then be sim-
ply regarded as wenhness Ile has elected
for war (despite, 1t 1s here assumed, the ut-
most efforts of fairness and hiberality on your
part), and, as the Duke of Wellington used
to say —, let him have 1t 149—150

1. Just 50 mucn Taw ‘naving now ‘been placed
before the reader in the foregoing chapters as seems
indispensable to the efficient discharge of his duties
in connection ith contracts, and to his easy compre-
hension of the remaining chapters of the Manual, 1t
remains to undertake the much less easy tash of
endearouring to assist him by some general notes sug-
gested by experience as likely to be useful to him 10
the disposal of those legal matters which perforce
must be managed by him without legal aid  The fol-
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lowing yemarhs are in onc sense of universal applica-
tion  No matter what the particular contract con-
cerned may be—whether o * petty ” contract, & “ lump
sum” contract, a “schedule” contract, or any other
sort—attention will, 1t is helieved, usefully be paid to
such points as tho-c discussed in this chapter.

2 The subject dnvides itself naturally under the
following main beads :—

I—Matters to be considered before entering
into a contract with any person, and the
forrcct procedute in contracting with
11m.

IT —Matters of importance during the perform-
ance of a contract.

III.—DPoints to be observed on completion of a
contract,

IV.—How to preparc and send up a case for
legal advice at any stage if a dispute
occurs.

V.—Gencral principles which it is desirable to
observe in dealing with contractors.

3. It is propo-cd to deal with cach of the<e heads
m turn, and 1t is hopea that oficers will find that the
remarks submitted are all practical and wuecful for
overy-day ob-ervance: indeed, ns already said, they
rest for the most part on actual experience, which has
shown that no such matters can with prudence be dis-
regarded, especially in times when, excepting some
rcmote parts of India, it may almost be avcrted that
every dishonest contractor hns a hungry lawyer at
his ¢lbow, reads and anvious to foment disputes w hich
may result in litigation and fees, or to detect legal
flaws which may cnable the contractor to evade his
fair liabilitics and to share the gain with his Jegal
advirer.  llustrations will be chosen here and there
from concrcte caves

Tt wiil be found that a very small number will
need to be indented on ta cupply all the instances that
are noecowary, <o numerous are mistales in such
matters

1N
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HEAD I —MATTERS TO BE CONSIDERED BLFORE ENTERING INTO &
CONTRACT WITH ANY PERSON, AND THE CORRECT PROCEDURE
IN CONTRACTING ¥ ITH IIM

4. The following sub-heads require conmdera-i‘,’}‘;ﬁ;"]_
tion .—

(1) Is the officer concerned legally competent
to contract as proposed ?

(2) Is the proposed contractor legally competent
to so contract ?

(3) Is the contractor 1n all respects a surtable
person ?

. (4) Do both sides clearly understand each other?

(5) Is the proposed agreement one which 1s m
all respects legal?

(6) Are the provisions of the proposed agree-
ment wise and appropriate ¢

(7) Are the provisions of the proposed agree-
ment expressed 1n sutable words?

(8) Are the provisions of the agreement (so far
as practical exigencies permit) embodied
m writing 1n a valid legal manner before
performance commences? and

(9) Is safe custody of the instrument or instru-
ments of agreement and of all documents
and other things material to it or them
clearly assured?

5 Each of these sub heads will now be discussed
in turn, and a few muscellaneous remarks will then
conclude this part of the subject

1) POWERS OF QFTICERS TA CANTEALT.

6 Government officers are agents, and can pro-Hmnl
perly contract for Government only as such, and not 32 FE20N
as principals  Before India was tahen over by the puble sgents
Crown the officers of the East India Company con- Idethe
tracted on behalf of that Corporation  When the East Comgm; and
India Company ceased to exist the power to enter infoth5{™™
contracts affecting Indin was by statute (21 and 22 rowerto

Vict, cap 106) vested mn the Secretary of State inThrie
191



cuap vur) [GENERAL NOTES NIEAD I, 5UB 124D (1)

Council and the mode of executing conveyances of real
estate prescribed by the same statute was that such
deeds should be made under the hand and seals of
three members of the Counctl Inasmuch as 1t was
considered that these powers did not authorise Local
Governments 1n India and officers entrusted with
the charge of provinces or districts (¢ e, areas, and not
as usually understood) 1n India to enter 1nto and exe-
cute contracts on behali of the Secretary of State mn
Councal and doubts had arisen as to the proper mode
of execution, a further Statute, the Government of
India Act, 1859 (22 and 28 Vict, cap 41), was
passed to clear up these pomts By this Statute
(section 1) the power of contracting as regards con-
tracts entered into 1n India was delegated to the
Governor General of India 1n Council and to the heads
of Local Governments and Administrations and 1s to
be exercised “ subject to such provisions or restr.ctions
as the Secretary of State 1n Council shall frem time to
time preseribe”  Under this provision the Secretary
of State for India in Council has prescribed certain
statutory rules regulating the exercise of the powers
conferred on authorities 1n India  Further reference
to these statutory rules, which are given 1mn Appendix
B to this Manual, 15 unnecessary

3&;“’: ol exe- 7 Regarding the mode of framing and executing
eats, wstruments evidencing contracts, section 2 of the

same statute provides that such instruments are to
run 1 the name of the “Secretary of State in Coun-
al” and mny be executed on behalf of the Secretary
of State 1n Counctl by or ty order of the authority
empowered to contract Tinally by the Last India
Contract JAct, 1870 (33 and 34 Vict, cap 59), power
w1s given (section ) for the Governor General by
Resolution 1n Council from time to time to rary the
form of exccution prescribed by the Act of 1859, for
contracts and other instruments and also to empower
Local Governments and Admimstrations as to Inm
might scem evpedient to vary the form of execution
within the Iimits of thewr local yurisdiction  Under
this power the Governor General in Couneil has 1ssued
various Re-olutions the latest and that now in force,
is glxg‘:n 1 Appendin A of this Manunal
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8 The subject as to the making of contracts and
the execution ot 1nstruments evidencing contracts may
be summarised as follows —The power to make con-
tracts 1s limited to the Government of India and to
Local Governments and Admimstrations (section 1 of
Act of 1859)  The power, under proper orders, to
sign 1nstruments evidencing contracts, duly sanction-
ed by cdmpetent authority may be exercised by the
Secretaries to the several Governments and Admrnis-
trations and, as to contracts mentioned 1n the Resolu-
tions of the Government of India (Appendix A), by
the officers specified 1n those Resolutions (section 2 of
Act of 1859) Such instruments should run in the
name of “the Secretary of State 1n Council” (section
2, Act of 1859) and the statutory rules (Appendix B)
must be comphied with Tt does not follow that be
cause officers may safcly sign the class of deed or
contract mentioned 1n the Resolutions of the Govern
ment of India as bemng within their authority, they
possess the power to enter 1nto the contract of which
such deed 1s evidence without the express approval
and sanction of the Government concerned A
reference to the Resolutions 1n Appendix A will show
at a glance who 15 authorised to sign any particular
hind of deed or instrument

9 The Resolutions do not all purport to place
pecuniary limits on the powers of officers, but such
limits are imposed by the Public Works Department
Code, which 1s a published document accessible to all,
and with the provisions of which 1t has been judicially
ruled that the public are bound, and must be deemed,
1o be acquainted (¢) The ruling 1s, however, an old
one, and 1t would be very advantageous to place the
whole question de noro on an unambiguous footing
The law of Ingland and ot America has conclusively
recognised a very materinl distinction between private
and public agents as regards their authority to bind
their principals  Whereas the act of a private agent
binds his employer 1f 1t be within exther his real or
his apparent authoraty (2 ¢, within such powers as his

(@) 1TW R, 4N
Po) 107
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employer has actually delegated to hum, or has reason-
ably caused to appear to be so delegated), on the con-
trary, according to English and American law, the act
of a Government officer binds the Government only
when he 1s acting within the Iimits of his actual
authority, or, if he exceed that authorty, when
the Government in fact or in law, directly or
by 1mplication, ‘ ratifies’ that act The reasen for
the distinction will be found lower down in the
passage quoted from Mr Justice Storys great
work on Agency The Indian Contract Act, IX of
1872, 1s entirely silent as to this distinetion, but 1t
15 one which has been recogmsed (before Act IX of
1872 was passed) by the highest Indian judicial author

1ty, the Privy Council (), and 1t 1s submtted that
the principle on which 1t rests 1s so umversal and so
reasonable that 1t ought to be recogmized by the law
of British India “Indeed,” says Story, one of the
greatest authorities on this branch of the law, “ths
rule seems 1ndispensable 1n order to guard the public
against losses and mjuries arising from the fraud or
mistahe, or rashness and indiscretion of their agents

And there 15 no hardship 1n requiring from private
persons dealing with public officers the duty of inquiry
as to their real or apparent power and authority to
bind the Government’ There 1s however no ruling
on the point under Act IX of 1872, and the question
15 at present o doubtful ome at best It therefore
behoves officers to be extremely careful not to exceed
the Iimits of authority delegated to them and to
remember that 1f they do so, and the Government
declines to ratify their act, they may possibly them-
<elves be held personally liable under the contract Tor
the same reason all contracts for Government should
be distinctly expressed to be made on behalf of the
Secretary of State for Indin 1n Counail It ought to
be superfluous to mention the benefits resulting from

clearly expressing this fact  No room 1s then left to
a contractor for mistghing the party with whom he 1s
dealing  He 1s then distinetly  uvnd to ascertun the
extent of the officer’s powers bom he 15 negotiat-

—_—
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g and to hnow whom to sue 1n the event of a dispute

1t wwould be 1ncredible, were 1t not an actual fact, that

suits are very frequently instituted against individual
officers 1n respect of contracts entered into by them as
public agents, and upon which they are not personally
linble  If such blunders must continue to occur, ne
excuse should be possible for them so far as the form

of the contract 1s concerned, and 1t 1s the duty of every
officer when contracting to attend to this point

10 The matters, then, needing careful notice 1n Matters to b

this connection 1nclude the following — bome n

mind

(a) Is the proposed contract of a Aind which
the officer 1s authorised to enter mnto?

(b) Is 1t within s competence 1n amount?

(¢) Does tle contractor clearly understand, and
do the instruments of contract clearlv
express, that the agreement 15 entered
into by lum with Government and not
with the individual officer concerned?

11 As regards (a), this depends with regard 0 ront(
the execution or sigmng of the contract deed on the
terms of the Resolution 1 Council empowering the
officer 1n question to contract for Government®* The
power to cnter ito the contract will depend on the
approval and sanction of the Government concerned

12 1In reply to an enquiry, 1t may be evxplained
that the word “hind’ here used means ‘of a descrip
tion specified 1n the Resolution empowering the oficer
to cxecute’ Tor esample, the Ihrector General of
Telegraphs has no power to exectte contracts save for
worhs and other matters n the Telegraph Department
Uifificers” powers are expressly contfned to the concerns
of the branch to which they respectively oelong

13 As regards (b), this depends on the official Polte?
position of the officer and on the question whether the
Government has seen fit to restrict his powers to cer-
tun pecuntary hmitst It will be perceived from

Appendix B how nigidly restrictions bind Public
Works Department Officers

“ See Appendix A
+Bee Appendix C
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employer has actually delegated-to him, or has reason-
ably caused to appear to be so delegated), on the con-
trary, according to English and American law, the act
of a Government officor binds the Government only
when he is acting within the limits of his actual
authority, or, if he exceed that authority, when
the Government in fact or in law, directly or
by implication, “ratifies” that act. The reason for
the distinction will be found lower down in the
passage quoted from Mr. Justice Story’s great
work on Agency. The Indian Contract Act, IX of
1872, is entirely silent as to this distinction; but it
is one which has been recognised (before Act IX of
1872 was passed) by the highest Indian judicial author-
ity, the Privy Council (a), and it is submitted that
the principle on which it rests is so universal and so
reasonable that it ought to be recognized by the law
of British India. “Indeed,” says Story, onc of the
greatest authorities on this branch of the law, “this
rule seems indispensable in order to guard the public
against losses and injuries arising from the fraud or
mistake, or rashness and indiscretion of their agents.
And there is no hardship in requiring from private
persons dealing with public officers the duty of inquiry
as to their real or apparent power and authority to
bind the Government.” There is however no ruling
Umisef  on the point under Act IX of 1872, and the question
e et I at present o doubtful ome at best. Tt thereforc
fully remem. hehoves officers to be extremely careful not to exceed
heedby  the limits of authority delegated to them, and to
remember that if they do so, and the Government
declines to ratify their act, they may possibly them-
selves be held personally liable under the contract. For
the same reason all contracts for Government should
be distinctly expressed to be made on bebalf of the
Sceretary of State for India in Council. It ought to
be superfluous to mention the benefits resulting from
clearly expressing this fact. No room is then left to
a contractor for mistgking the party with whom he is
denaling. He is then distinctly bound to ascertain the
extent of the officer’s powers with whom he is negotiat-

(2) 8 Moo §. A, €29
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ing and to know whom to sue in the event of a dispute.
It would be incredible, were it not an actual fact, that
suits are very frequently instituted against individual
officers 1n respect of contracts entered into by them as
public agents, and upon which they are not personally
liable. If such blunders must continue to occur, ne
excuse should be possible for them so far as the form
of the contract is concerned; and it is the duty of every
officer when contracting to attend to this point.

10 The matters, then, needing careful notice in Matters to b

this connectien include the following :— bome 1

mmd.”

(a) Is the proposed contract of a %ind which
the officer is authorised to enter into?

(b) Is it within his competence in amount?

(¢) Does the contractor clearly understand, and
do the instruments of contract clearly
express, that the agreement is entered
into by him with Government and not
with the individual officer concerned?

11. As regards (a), this depends with regard to Point ().
the execution or signing of the contract deed on the
terms of the Resolution in Council empowering the
officer in question to contract for Government.* The
power to enter into the contract will depend on the
approval and sanction of the Government concerned.

12. In reply to an enquiry, it may be explained
that the word “kind ” here used means ‘of a descrip-
tion specified 1n the Resolution empovwering the officer
to execute” For cxample, the Director General of
Telegraphs has no power to execrte contracts save for
works and other matters in the Telegraph Department.
Officers’ powers are expressly confined to the concerns
of the branch to which they respectively oelong.

13. As regards (b), this depends on the official Ponto:
position of the officer and on the question whether the ’
Government has seen fit to restrict his powers to cer-
tain pecuniary limits.t It will be perceived from

Appendix B how rigidly restrictions bind Public
Works Department Officers.

*See Appendix A.
+ See Appendix C.
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employer has actually delegated to him, or has reason-
ably caused to appear to be so delegated), on the con-
trary, according to English and American law, the act
of a Government officer binds the Government only
when he 1s acting within the hmits of his actual
authority, or, if he exceed that authority, when
the Government 1n fact or in law, directly or
by implication, ¢ ratifies” that act The reason for
the distinction will be found Iower down in the
passage quoted from Mr Justice Story’s great
work on Agency The Indian Contract Act, IX of
1872, 1s entirely silent as to this distinction, but 1t
1s one which has been recognised (before Act IX of
1872 was passed) by the hghest Indian judicial author-
1ty, the Privy Council (o), and 1t 1s submatted that
the principle on which 1t rests 1s so universal and so
reasonable that 1t ought to be recognized by the law
of British India “Indeed,” says Story, one of the
greatest authorities on this branch of the law, “this
rule scems 1ndispensable 1n order to guard the pubhe
against losses and mjuries arising from the frand or
mistahe, or rashness and indiseretion of their agents

And there 15 no hardship 1 requiring from private
persons dealing with public officers the duty of inquiry
as to their renl or apparent power and authority to
bind the Government” There 1s however no ruling

Limitsof  on the pornt under Act IX of 1872, and the question
:?;'&‘::2?:9. 15 at present a doubtful one at best It therefore

fally remem  behoves officers to be extremely careful not to exceed

bered by

the himits of authority delegated to them, and to
remember that 1f they do so, and the Government
dechines to ratify their act, they may possibly them-
selves be held personally liable under the contract I'or
the same reason all contracts for Government should
be distinetly expressed to be made on behalf of the
Secretary of State for India in Council It ought to
be superfluous to mention the benefits resulting from
“clearly expressing this fact  No room is then left to
. contractor for mistgking the party with whom he is

Caling He is then distinctly bound to ascertain the
eXCent of the officer’s powers with whom he is negotiat-

—_—
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g and to know whom to sue 1n the event of a dispute
It would be mncredible, were 1t not an actual faet, that
swits are very frequently instituted against individual
officers 1 respect of contracts entered into by them as
public agents, and upon whch they are not personally
liable If such blunders must continue to occur, ne
excuse should be possible for them so far as the form
of the contract 1s concerned, and 1t 15 the duty of every
officer when contracting to attend to this point

10 The matters then needing careful notice 1n Matters to be
this connection include the following — b

(@) Is the proposed contract of a Aind which
the officer 1s authorised to enter into?
(B Is 1t wethin his competence 1n amount?

(¢) Doe> the contractor clearly understand, and
do the instruments of contract clearly
express, that the agreement 1s entered
anto by him with Government and not
with the individual officer concerned?

11 As regards (a) this depends with regard to Pont(a)
the execution or signing of the contract deed on the
terms of the Resolution 1n Council empowering the
officer 1n question to contract for Government *  The
power to enter into the contract will depend on the
approval and sanction of the Government concerned

12 In reply to an enquiry 1t may be expluned
that the word hind  here used means of a descrip
tion specified 1n the Resolution empowering the oflicer
to exccute’ Tor exnmple *he Dhrector General of
Telegraphs has no power to exect te contracts save for
works and other matters en the Teleqraph. Depontomgrs
Officers’ powers are epressly confined to the eoncerns
of the branch to which they respectively telong

13 As regards (b), this depends on the
posttion of the officer and on tl\clzluestmn whethoeffctl]?é Fott
Government has seen fit to restrict his powers to cey.
tain pecumary himts ¥ Tt will be percerved from
Appendix B how rigidly restrictions bind Publ
Works Department Officers 1o

ome 1
mmnd

< eo Appendiz A.
+ See Appendix &
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Pout (c) 14 As regards {c), the man point 1s to be certain
that the language of the contract 1s unequivocal
Lvery effort should, of course, be made to render the
contractor personally aware of this as of all other
material facts, but the prineiple has been explained
already 1n the comments on the Lvidence Act and the
Contract Act that 1t 1s suflictent 1n law 1f words arc
used which have the effect of conveying the desired
me:mmg

Non Lnb Lty 15 The opinion seems to be widely held that the
fn,ﬁ‘;‘{,'c‘;“ond non Liability of Government where an officer exceeds
officers his powers 1s not gencrally understood It 15 suggest-
rowersdis  od that 1t would be well to set this plainly forth in the
standard conditions hereafter referred to (page
233) and that officers should be very distinctly warned
by Government of the consequences of going beyond
Froper cowrso their authority  One officer enquires whether, on dis
officeron d« COvering that an Assistant Lngineer has so acted, the
Rstn T Lxecutive Engineer can repudiate what has been done
subordate  Of course he not only can but 1s 1n duty bound to do
mexessol 5o, unless he considers the agrecment to be beneficial
to Government In that case, 1f 1ts extent be within
h1s own powners his right course (subject to section 200
of the Contract Act) 15 to ratify 1t—which rataficn
tion validates 1t from 1ts commencement (scction 196
of the Contract Act) 1f 1ts extent be beyond his
powers he should submut 1t to the proper authority for
ratificition or repudiation as may be deemed expe-
dient
Powers of 16 Another officer observes that the whole ques
Subdmmon tion of the powers of Sub divisional Officers and therr
tharsuvor . Subordinates in dealing with contractors appears to
Qaates require further cvposttion 1n the Manual The sub
Ject 15 simple enough  As Government Resolutions
under the statute quoted at page 193 and the Public
Works Department Code, Vor I, Chapter VIII, para
graph 910, at present stand, no person, under the ranh
of Exccutive Enginecr, can execute 2 contract or ac
cept any tender, or make 4 contraet for Public Works
Nor can any such person on his own authority mod:fy
or waire performance of any such contract The
Lxceutive Engincer has no right to delegate Ius

196
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powers It 1s thus clear that the subordinates of the e tme
Lxecutive Engineer have no authority to bind the poster
Government  They can of course be employed to com-
municate the Executive Engineer’s decisions, “by
order ”, but 1n this, as 1 all else, they can only carry
out his 1instructions in the capacity of assistants,
acting, so to speak, merely as the mouth, the eyes, and
the ears of their superior officer  This position 1s by no
means necessarily subversive of the subordinate’s
influence with confiactors True they can always
appenl over his head to the Executive Engineer, but
the latter has 1t 1n his power to pretty quickly sichen
contractors who complarn without cause, by not only
upholding his assistant’s recommendations, but by also
mahing things unpleasant for the contractors A
wise Lxecutive Ingineer will invariably uphold his
subordinates, 1t only for his own sahe, so far as he
<¢1n Justly do so

17 It may be added that the absence of power t0, mcer can
delegate authority to subordinates 1s not confined to delegate
Licoutive Lngineers No Government officer what Poyersvested
ever, of however exalted a rank, has a right to delegate alose
powers vested 1n himself alone by statute The Gov-
ernor General cn only do this under the special
authority of section 2 of the statute, 33 and 34 Vict,
cap 59

18 In reply to another enqury, 1t may be €\ pecutofdes
plammed that wlile acceptance by an officer of a ten Tartmental
der for a work exceeding lus powers of contracting ofenoficsr
does ndubitably render the agreement voidable as gn contract
against the Government on the other hand his dis
obeying departmental and unpublished orders (eg.,
his disobeying such an order prolibiting the use of
‘surkhee’ 1n mortar, by accepting a tender specifying
that ‘surhhee’ 15 to be used) will certarnly not mmvall
date the agreement as against the Government  The
principle 1s that the publie are, on the one hand clear
Iy bound by duly published and duly adhered to hmta
tions on the powers of officers but on the other hand
the public are not bound by such Iirmitations of which
they have no means of knowledge, privately mmpo-ed
on the exercise of powers publicly conferred
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Pomt (¢) 14 As regards (¢), the main point 1s to be certain
that the language of the contract 1s unequivocal
Lvery cffort should, of course, be made to render the
contiactor personally aware of this as of all other
material facts, but the principle has been explained
already 1n the comments on the Lvidence Act and the
Contract Act that 1t 1s suffictent 1 law 1f words are
used which kave the effect of conveying the desired
meaning

Nen labibty 15 The opinion seems to be widely held that the
;’,f,cnf{i"y“ond non hability of Government where an officer evceeds
off cers his powers 1s not generally understood It 1s suggest-
powernds  ed that 1t would be well to set this plainly forth mn the
standard conditions” hereafter referred to (page
233) and that officers should be very distinetly warned
by Government of the conmsequences of going beyond
Proper course their authority  One officer enquires whether, on dis
forsupenor covering that an Assistant Engineer has so acted, the
corenngs  Lxeeutive Engineer can repudiate what has been done
subordmate Of course he not only can but 1s 1 duty bound to do
nescessol 5o, unless he considers the agreement to be beneficial
powers to Government In that case, if 1ts extent be within
his own powers his right course (subject to section 200
of the Contract Act) 1s to ratify it—which ratifica
tion validates 1t from its commencement (scction 196
of the Contract Act) 1f 1ts extent be beyond his
powers, hie should submit 1t to the proper authority for
ratification or repudiation as may be deemed expe-
dient
Powers of 16 Another officer observes that the whole ques
Bubdimsien tion of the powers of Sub divisional Officers and their
Sofiveniod cubordinates 1n dealing with contractors appears to
amates require further exposition i the Manual ~The sub-
ject 15 simple enough As Government Resolutions
under the statute quoted at page 193 and the Public
Worhs Department Code, Vo{) I, Chapter VIII, para-
graph 900, at present stand no person, under the ranh
of Lxecutive Engincer, ean exccute a contract or ac
cept any tender, or mahe a contract, for Public Works
Nor can any such person on Ins own authority modify
or waree performance of any such contract The
Lxccutive Engmeer has no right to delegate his

196
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powners It is thus clear that the subordinates of the Tre rtrue
Lxecutive Lngineer have no authority to bind theresten
Government  They can of course be employed to com
municate the Lxecutive Lngineers decisions by
order but in this as 1n all else they can only carry
out s 1instructions in the capacity of assistants
acting so to speak merely as the mouth the eyes and
the ears of their superior officer  This pos1tion 1s by no
menns necessarily subversive of the subordinates
influence with contractors True they can always
1ppeal over his head to the Executive Engieer but
the Iatter has 1t 1 his power to pretty quickly sicken
contractors who complan without cause by not only
upholding his assistant s recommendations but by also
mal ing things unpleasant for the contractors A
wise Liecutive Lngineer will invariably uphold hus
subordinates 1t only tor his own sale so tar as he
can Justly do so

17 It may be added that the absence of power t0, imeer can
delegate authorty to subordinates 1> not confined to delegate
Crecutive Lngineers No Government officer what 10 ersvested
ever of however exalted a ranl  has a might to delegate s one
powers vested 1n hamself alone by statute The Gov
ernor General can only do this under the special

authonity of section 2 of the statute 33 and 34 Vict
cip 59

18 In 1cply to another enquiry 1t may be e\ peeuttofdes
pluned that while ncceptance by an officer of 1 ten putmental
der for A worl exceeding hus povwers of contracting o anofeer
does indubitably render the agreement voidable asgngontract
agunst the Government on the other hand his dis
obeying departmental and unpublished orders (e g
s disobeying such an order prohibiting the use of
surl hee 1n mortar by accepting a tender specifying
that surhhee 1s to be used) wall certunly not inyval
date the agreement s agunst the Government  The
principle 1s that the public are on the one hand clear
1y bound by duly published and duly adhered to hmita
tions on the powers of officers but on the other hand
the public are not bound by such limitations of which
they have no means of I nowledge privately imposed
on the exercise of powers pubhicly conferred
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(2) POWER OF THE CONTRACTOR TO CONTRACT AS
PROPOSED,

19. This question is obviously one of the first im-
portance. In mothing more directly than in contract-
ing does the maxim respice finem* apply. The regret-
table possibility that 1t may eventually becorae neces-
sary to appeal to the law to coerce the contractor
should never for a moment be lost sight of; and no-
thing tends more cogently to obviate the need for this
course than knowledge on the part of the contractor
and his legal adviser that the contract 1s thoroughly
legal and binding, and can be enforced in Court or by
arbitration to the letter 1f necessary Now, the very
foundation of valdity 1s this, that the contractor is a
person legally competent to undertake, whether for
himself or (af he professes to act on behalf of other
persons) for lus principals, the obligations set forth.
It 15 unnecessary to repeat in this place what has al-
ready been reprinted mn Chapter III from Act IX of
1872 as regards the legal effect of minority, the limit-
ations on the powers of agents and of partners, and so
on, but 1t may be useful to briefly summarize the chief
points to be attended to in deciding as to the legal
competence of the would-be contractor to enter into an
agreement enforceable by law, whether he proposes to
contract—

(A) as a principal, or
(B) as an agent.

(4) As a principal.

20. The following questions are material :~—
(@) Is he of full age?

is 8 principal (%) TIs he of sound mind?

(¢) TIs he “disqualificd from contracting by any
law to which he is subject” (section 11
of the Contract Act)?

(d) Is he a person against whom, for any rea-
son other than minority, insanity, or dis-

* % Louk to the end ™
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ability, an agreement could not be
enforced ?

Of each of these matters 1n order —

21 (a) Is ke of full age?—The age of majority Ageotme
for persons domiciled in British India, with certain 1°°%
exceptions, 13 18 An agreement entered into by a
minor 15 absolutely void and cannot be ratified at
majority—see notes under section 12 of the Contract
Act  Act IX of 1875 1s the Act regulating the age
of majority of persons domicrled 1 British India
In the case of other European British minors, the age
of majority 15 18 where Act XIIT of 1874 1s 1n force

22 (b) Is he of sound mina'—Section 12 of the sound mumd
Contract Act explains this phrase clearly = Where
there 1s the shghtest doubt on the subject, no offer to
contract should under any circumstances be enter-
tained

23 (¢) Is he “disqualified from contracting bY rLegaldw
any law to which he 1s subject™ (section 11 of the quabfication
Contract Act)?*—An example of such disqualification
1s furmished by the common condition of Government
service which prohibits Government servants from
trading  Fhat condition 1s enforceable at law, and 1f
a person fraudulently suppressed the fact of his being
1 the public service and entered 1nto an agreement
with Government, proot of 1t would be a good defence
to any action brought by him under the agrecment A
case actually occurred some years ago where, 1n order
to get over the disability 1n question, personation had
been resorted to The fraud was, however, discover
ed, the real contractor'’s disability was pleaded by
Government, and the smt was promptly dismissed
Another common example of disability 1s furnished
by the particular personal law to which the proposer
1s liable, e.g, the disabilities of married women, of
members of Hindu jomnt-families or of village com-
munities and so on A very scrious recent example
of the danger of failing to verify the legal competence
of ndiniduals to contract whether as prineipals or
as agents will be found tzfre under sub division B
(ageney) at page 202, but the same result exactly would
have ensued 1t the vendors of the land 1n question
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had represented it as exclusively their own. Perbaps
the present sub-division (A) may be also illustrated;
although not perfectly, by section 108 of the Con-
tract Act. That section is a great advance on the law
of England (which is complicated by an irrelevant
consideration as to ‘ market overt’), and it is subject
only to three clearly stated and reasonable exceptions.
Section 108 lays down, subject only to these exceptions,
- an absolute rule that “no seller can give to the buyer
of goods a better title to thoso goods than he has him-
self.” It is therefore essential in contracting as to
goods to make sure that the intending seller is legally
competent to sell them.
Tndependenco 24. (d) Is he a person against whom, for any rea-
;’fu‘;'y".r"”“’ son other than minority, insanity, o» disability, an
agreement could not be enforced '—Tle recent suit for
damages for breach of promise of marriage instituted
in England against the Sultan of Johore aptly illus-
trates this point. For reasons wf State, certain
soverelgn princes are exempt, absolutely or within
specified limitations, from the jurisdiction of the Civil
Courts, so that within the scope of their immunity no
redress can be got against them 1f they commit a
breach of contract. It appears from the late judg-
ment in appeal, pronounced by the English Courts in
the Johore case, that even if the sovereign has fraudu-
Jently described himself as another person, or has ex-
pressly agreed to waive his exemption, he can still
decline to submit to the jurisdiction of the Court and
defeat any suit brought against him. Many native
princes in India arc privileged in like manner, so that
the Johore casc 1s very much in point. Caution In
commercial transactions with them is plainly neces-
sary. This subjeet is dealt with by section 86 of the
Code ot Civil Procedure, and is not to be lost sight of
in deciding upon the competence of an individual to
The rale bind himself at law. The Government is in no better
Gndethe position against privileged persons of this kind than
b sny body @By private individual is. .
o 25. Tt hias heen asked how an officer ean ascertain

How oferry t A i S
eretofind  that the intending contractor is not disqualified by
et the fore. i PP . . aye .

eing disabili. mmg&;t). insanity, disability, or other circumstances,
ties. !
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and how 1t can be found out whether he possesses the
requisite capital  Well, 1n the first place, the officer
must use his own good sense As regards personal
attributes,—1t 15 always destrable to see an 1ndividual
who offers himself as a contractor, before closing with
him  TIf, on inspection, the man’s full age or samty
seem at all doubtful, 1t 1s best to have nothing to do
with him  As to other disabilities, at least the pre-
caution can be tahen of questioning the applicant  If
he falsely demes a disabihty subsequently detected
(e g, the tact of his being a Government sersant), this
will amount t~ fraud and will enable the Government
to repudiate the agreement as above explained  As to
the man»s capital, 1t does not seem difficult to require
lum to give satisfactory proof and, i1f necessary, secu
rity on the subject The taking of good sound security
1s an cyeellent resource applicable to almost every
difficulty  Adequate money compensation will make
up for most defections by contractors

26 It 1s impossible to furmsh, as one officer Who the per-
destres a list of persons agamst whom, for any reason (oede |
other than mnority, msamity, or disability, an agree
ment cannot be enforced  Speaking broadly, the per-
sons 1n question are those who, whether through pn
vilege (as to these, seec <cctions 83 to 87 of the Code
of C1vil Procedure), or through absence of their person
and property from British India, are beyond the reach
of the Civil Courts Tt 1s not of much use to have a
good cause ot action against an independent prince
or against a resident, say of Chinese Tartary, who
ownns nothing i British India that can be seized

(B) Asan agent

27 This 15 a widely ramifying subject of very Questions
serious mportance A good deal bearing upon 1t has Patenal
already been sud 1n the chapters on the Contract Act, would b
the Lvidence .\ct, the Registration Aet, and the Simciors
Limitation Act, and 1t 15 a question which aptly readvas
1llustrates the real value of a hnowledge of parts of fpredete
these \cts to executnie officers  In this chapter a few
general remarhs and one or two 1illustrations from

concrete cases of actual occurrence, may suffice to warn
201
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had represented 1t as exclusively their own Perhaps
the present sub division (A) may be also illustrated,
althongh not perfectly, by section 108 of the Con-
tract Act That section 15 a great advance on the law
of Cngland (which 1s complicated by an irrelevant
consideration as to ‘market overt’), and 1t 1s subject
only to three clearly stated and reasonable exceptions
Section 108 l1vys down, subject only to these exceptions,
an absolute rule that no seller can give to the buyer
of goods a better title to those goods than he has him-
self’ It 1s therefore essential 1 contracting as to
goods to make sure that the intending seller 1s legally
competent to sell them
Independenco 24 (d) Is he a person aganst whom, for any rea-
wpereed  son other than munority, wsamty, o1 disabitly, an
agreement could not be enforced '—The recent smit for
damages for breaeh of promise of marriage mstituted
1 England agamst the Sultan of Johore aptly 1llus
trates tlus point Tor reasons wf State, certain
sovereign princes are exempt, absolutely or withun
specified limitations, from the jurisdiction of the Civil
Courts <o that within the scope of thetr immunity no
redress can be got agunst them 1f they commit -
breach of contract It appears from the late judg
ment 1n appeal, pronounced by the Lnglish Courts in
the Johore case that cven if the sovereign has fraudu-
Iently described himself as another person, or has ex-
pressly agreed to wane his esemption he can still
dechine to submut to the jurisdiction of the Court and
defeat any swit brought agunst lnm  Many natnve
princes 1n Indin are privileged 1 Iike manner, so that
the Jalbore cr<e is tory meak or pormé Crebor o
commercinl transactions with them 1s plunly neces
sary  This subjeet 15 dealt with by scction 86 of the
Code of Civil Procedure, and 1s not to be lost sight of
1n deciding upon the competence of an mndnidual to
nemte  bind himself at law  The Government 15 1n no better
bnlsthe — npocition aganst privilezed persons of tlns hind than

Covernment

1ke any tndy avs private mdnadual s
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How of cors 25 Tt has been asked how an officer can ascertaun
sretofnd  that the intending contractor 1s not disqualified by
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and how 1t can be found out whether he possesses the
requisite capital  Well, 1n the first place, the officer
must use lus own good sense As regards personal
attributes,—it 1s always desirable to see an individual
who offers himself as a contractor, before closing with
him  If, on inspection, the man’s full age or samity
seem at all doubtful, 1t 15 best to have nothing to do
with him  As to other disabithties, at least the pre-
caution can be tahen of questioning the appheant  If
be falsely dentes a disability subsequently detected
(e g, the fact of his being a Government servant), this
will amount t~ fraud and will enable the Government
to repudiate the agreement as above explained  As to
the mans caprtal, 1t does not seem difficult to require
him to give satisfactory proof and, if necessary, secu-
rity on the subject  The taking of good sound security
1s an cieellent resource applicable to almost every
difficulty Adequate money compensation will make
up for most defections by contractors

26 It 1s 1mpossible to furnish, as one officer Who the per-
desires a list of persons against whom, for any reason *Sgonder |
other than minority, msanity, or disability, an agree
ment cannot be enforced Speaking broadly, the per
sons 1 question are those who, whether through pri
vilege (as to these see sections 83 to 87 of the Code
of Civil Procedure) or through absence of their person
and property from British India are beyond the reach
of the Cavil Courts It 1s not of much use to have a
good cause ot action agunst an independent prince
or agunst a resident say of Chinese Tartary, who
owns nothing in British India that can be seized

(B) Asan agent

27 This 1s a widely ramufying subject of very Questions
serious importance A good deal bearing upon 1t has Tpteral
already been said 16 the chapters on the Contract Act, woud e
the Lvidence Act, the Registration Act, and the toniractorss
Limitation Act, and 1t 1s a question which aptly:e"n:@'g.‘s“
tlustrates the real value of a hnowledge of parts of fyedelse
these Acts to exccutne officers  In this chapter a few
general remarhs and one or two 1llustrations from

concrete cases of actual occurrence, may suffice to warn
o9
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officers of the imperative need of verifying the extent
of a professed agent's powers as such before commit-
ting the Government to any agreement with his prin-
cipals, or recognizing in any other way his authority
to contract with Government.

28. When a person who claims to be another’s
agent proposes to bind that other, at least the follow-
ing points must be attended to:—

(@) Has he received authority from the person
(and, if the principals consist of several
persons, from every one of them) whom
he proposes to represent and to bind by
his action?

(b) If the law demands any particular form of
authority, does he possess it ?

(¢) If his alleged authority is not express, but
mercly implied from an alleged legal
capacity, (1) does he hold that capacity,
and (2) does that capacity confer any
such authority?

(¢) Is the proposed act within the limits of such
authority as he holds?

(e} Is his authority still subsisting?

A few remarks on the above points arc append-

29. Point (a) Has he received authority from all
the persons whom he proposes to represent
and to bind by his action?—The case of
Malik Bassu cersus Bryan (P. R. No. 191
of 1889), decided by the Punmjab Chicf
Court and already referred to above, illus-
trates the great danger of overlooking this
point. In that case n plot of ground at
Lahore was bought from the village head-
men of the village community of Mozang,
who professed to be able to give a good
title binding on ali the co-sharers, whose
agents they certainly are for many pur-
poses. It was, however, held that ﬂ.w
headmen had exceeded their authority in
selling the common land, and the sale was

»
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set asidde  Dishonest principals will readi-
ly avail themselves of any flaw of this sort
1n their agent’s power-of-attorney 1n order
to evade hiability on an 1nconvenient or un-
remunerative contract If the agent—as
often happens—be a man of straw, ‘not
worth powder and shot,’ 1t 15 evident that
the Government would be without a remedy
if 1t wished 1 such a case to recover
damages for breach of the agreement The
subject of contracting with firms, famhes,
and companies will be again referred to
under another heading

30 Pownt (b) If the law demands any partwular h 4w legal
form of authority, does he possess 81—
Section 33 of the Registration Act, IIT
of 1877,* affords an example of a power of-
attorney which must not only be 1n writing,
but also be executed and authenticated 1n a
particular manner So, too, under sections
19 and 20 of the Limitation Act, IX of
1908, great care must be taken to make
sure that the act of an agent 1s clearly with-
in the scope of his authority He must be
“duly authorized * It has been suggested
that, 1f this clause () 15 not exhaustive,
all other cases where the law requires
writing should be specified Such cases,
within_ the ordmary duties of execntive
officers, not covered by the Acts quoted in
the Manual are few  The compiler regrets
that space will not admit of his exhausting
the subject

31 Pownt () If hus alleged authority 15 not ex- astomphea
press, but merely vmplhed from an alleged suthonty
legal capacity, (1) does ke kold that capa-
cuty, and (2) does that capacity confer any
such authority '—The first pont (1)is a
mere matter of proof, but the second point
(2) 15 an 1mportant question of law  Take

* 11/ page 137 of this Manual
+ Vele pages 143 and 144
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the case of partnership, for cxample
Scction 21 of the Limitation Act, IX of
1908, expressly enacts that, for the pur-
poses of limtation, “nothing in sections
19 and 20 renders one of several joint con-
tractors, partners, cxecutors, or mortgagees
chargable by recason only of a written ac
hnowledgment signed, or of a payment
made hy, or by the agent of, any other or
others of them ' It 1s evident, then, that
great care must be exercised 1n recogmzing
such a person, not specially authorized, as
legally competent to bind his fellows 1n
such matters as those of achnowledgments
and part payments

82 Pownt (d) Is the proposed act within the

bLumats of such authority as he holds'—Tt1s
very unportant to bear m mind that 1t 15
not 1llegal to limit an agent’s powers (pre
csely as Government limits those of 1ts
officers, for instance), and 1t 15 thercfore
most necessary to make sure that any parti-
cular act which an agent proposes to do 15
within the authority conferred expressly or
mmpliedly, on lim ~ Tn many cases the de
fence has been sct up, both by and against
Government, that an agent had exceeded
h1s powers

33 Powt (e} Is has avthority <till subsisting '—

This 1s a point hable to oe overloohed, but
of obvious importance  As the rule of law
which mahes the acts and declarations of
an agent binding at alf on fus principal 1s
hased on the theory that he and lus prin
apal are onc 1n law, 1t 1s evident that the
rule ccases to apply when the relation of
princtpal and agent has ceased to enist

31 A consrderable number of officers have referred
to the troublesome question of contractors’ agents
Thi~ 15 a comventent place at which to answer the prin
cpal enquirtes not disposed of already It may be
n\Nr(\)(d generally  that officers must  distingush
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between the appointment, on the one hand, of an agent
merely to recerve and mahke payments or communica-
tions and, on the other hand, the delegation to another
person of responsible duties under a contract It 1s
quite within a contractor’s legal rights (in the absence
of express stipulation to the contrary 1n the agreement)
to appoint any person he pleases to act as his represent-
ative for the formal receipt and delivery of letters,
notices ete, and also for recetving payment of moneys
due to him This 1n no way njures the Government, and
1n the case of a contractor 1n a large way of business
may be really unavoidable But the delegation of ac-
tual duties requiring skill or experience stands on
quite a dufferent footing If the advice submitted in
this Manual as to the careful selection of the contrac-
tor has been followed, his personal qualifications are
of clear importance Tor him (as one officer expresses
1t, quoting from his actual experience) to “ put 1 any
ignorant and irresponsible fellow to represent him
when he wants to be absent, and often a different man
each time,” 1s virtually to neutralize the whole advan-
tage of having selected a contractor duly qualified by
his attainments to be entrusted with the work. Now,
apart from express stipulation on the point in the
agreement 1tself—and this should never be omitted—
the right of the contractor to delegate his functions
1s regulated by section 40 of the Contract Act, above
quoted at page 87 of the Manual The “ intention of
the parties ” should never be left in doubt, and in the
present particular 1t is easily expressed by a simple
stipulation that the contractor shall carry out the con-
tract 1n person, except in so far as the Executive
Engincer m charge may see fit to anthorize beforehand
in writing  The appointment of a contractor’s agent gyeh appote
should invariably be mn writing The matter is one mentsshoull
upon which orders by authority would be well bestow- Saie>™
ed  Another officer ashs ‘what documents should a
supposed agent produce to support his identity or mow the gen
authority? "How are Lxecutive Engineers to test the wacme sof |
genuincness of these documents and tell if they are 1540 bo test
really all that is required by law?" As regards ®
auth‘orm , 0 pawer of-attorney duly stamped (con-
cerning the stamp, see page 221 of the Manual) is all
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the case of partnership, for example
Section 21 ot the Limitation Act, IX of
1908, espressly enacts that, for the pur-
poses of Innitation, “nothing in sections
19 and 20 renders one of several joint con
tractors, partners, executors, or mortgagees
chargable by 1¢ason only of a written ac-
hnowledgment signed, or of a payment
made hy, or by the agent of, any other or
others of them” It 1s evident, then, that
great care must be exercised 1n recognizing
such a person, not specially authorized, as
legally competent o bind his fellaw~ m
such matters as those of acknowledgments
and part payments

32 Pownt (d) Is the proposed act within the

Lumats of such authority as ke holds '—1It 1s
very important to bear 1n mind that 1t 1»
not 1llegal to limit an agents powers (pre

asely as Government limits those of its
officers, for instance), and 1t 1s therefore
most necessary to make sure that any parti-
cular act which an agent proposes to do 1s
within the authority conferred, expressly or
mplicdly, on lim  Tn many cases the de

fence has been set np, both by and against
Government, that an agent had excceded
his powers

33 Pownt (e) Is lus authority shill subsisting '—

This 1s a point liable to ve overlooked, but
of obvious importance  As the rule of law
which mahes the acts and declarations of
an agent binding at all on lus principal 1s
based on the theory that he and s prin

apal are one 1n law, 1t 1s evident that the
rule ceases to apply when the relation of
principal and agent has ceased to enist

34 A considerable number of officers have referred
to the troublesome question of contractors’ agents
This 1s a convenient place at which to answer the prin
eipl enquiries, not disposed of already It may be
Ob:c‘:(\)fd generally that officers must distinguish
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between the appointment, on the one hand, of an agent
merely to recetve and make payments or communica-
tions and, on the other hand, the delegation to another
per~on of respomsible dutics under a contract It 1s
quite withmn a contractor’s legal rights (in the absence
of express stipulation to the contrary 1n the agreement)
to appoint any person he pleases to act as Ius represent-
atnve for the tormal receipt and delivery of letters,
notices ete, and also for recerving payment of moneys
due to him Thi» 1n no way mnjures the Government and
n the case of a contractor 1n a large way of business
may be really unavordable  But the delegation of ac-
tual duties requiring shill or evperience stands on
quite a different footing If the advice submutted 1n
this Manunl as to the eareful selection of the contrac-
tor has been followed, his personal qualifications arc
of clear importance Tor hium (as one officer expresses
1t, quoting from his actual experience) to “ put in any
1ignorant and irresponsible fellow to represent him
when he vwants to be absent, and often a different man
cach time, 1s virtually to neutralize the whole advan-
tage of having selected a contractor duly gualified by
his attainments to be entrusted with the work  Now,
apart from express stipulation on the point in the
agreement 1tself—and this should never be omrtted—
the right of the contractor to delegate his functions
1> regulated by section 40 of the Contract Act, above
quoted 1t prge 87 of the Manual The “ intention of
the parties * should never be left in doubt, and 1n the
present particular 1t 15 easily expressed by a simple
stipulation that the contractor shall carry out the con-
tract 1in person, except in so far as the Executive
Logineer 1 dorrge Ty see fit o autnorize ‘veiorenand
i writing  The appointment of a contractor’s agent g,
should 1msamably be 1 writing The matter 15 one meatsstans”
upon which orders by authority would be well bestow- 2imeysbewn
ed  Another officer ashs ‘ what documents should o
supposed agent produce to support his identity or s g
authority ? “How are Lxecutive Engineers to test the uoeness o
genuineness of these documents and tell if they are Lp. et
really all that 1s required by law?” As regards «
authorily, a pawer ot-attorney duly stamped (con-
cerning the stamp, see page 221 of the Manunléoi_s all
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that 15 necessary, but 1n order to secure conclusive proof
of execution of the power, 1t 15 quite legal to expressly
stipulate 1n the agreement that only a regustered
power of attorney will be recogmized As regards
wdentity of the agent, 1t 1s usually deemed sufhcient
proof tor practical purposes to test a man’s identity
by comparison of a signature taken frora him in person
with another one of admitted genuneness, previously
secured If the contractor furmshes such a signature
written upon the power of attorrey deposited by him

there ought to be no difficulty about {esting the 1den

tity of a man representing himeelf as his agent If
the agent’s handwriting be not deemed sufficient proof
of 1aentity, and 1f no reasonablv rehable persons can
be produced who will vouch for the agent’s identity,
the only suggestion which the compiler can make 1s
that the contractor be required by the agreement to
deposit therewith a photograph of the agent  The
compiler fears that contractors would be considerably
taken aback by such a stipulation and he cannot sec
any necessity in practice for such exhaustive proof of
authority (a)

(3) Is THE CONTRACTOR IN ALL RESPECTS A SUITABLE
PERSON?

85 The mmportance of this question 1s plam, 1m
fact, from a practical point of view, 1t 15 a great deal
more material than the techmical completeness, or
clearncss or iegality, of the agreement as drawn can
ever be Agunst a man of stiaw, the best drawn
mstrument 1s powerless, and a contractor destitute of
the knowledge indispensable to the efficient discharge
of his undertaking can by no pessibihity give satisfac
tion however effectually he may be bound down by
Iegal terms  On the other hand, a fair, honest, well-
disposed contractor will decline to tahe advantage of
loop holes 1n his agreement, and will give effect to
what he hnows to be its intention The personal
qualtficntions of the individual are therefore hughly
materin], and should be carefully borme in mind

(a) 1t wonld be sufl cent for the contractor to appear 1n person or send
#ome known person to identify the sgent. CB YT
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What the Government wants to secure 15, not the
empty advantage of good ‘ causes of action’ against
defaulting contractors, but the punctual and eflicient
performance of 1ts contracts, with freedom from the
pamnful necessity to mahe other arrangements for the
worh It 1s therefore of the first consequence that
officers 1n placing their contracts shall take all reason-
able precautions to make certain of the general fitness
of the individuals whom they select, and shall bear
1 mind that the lowest tender for a work 1s by mo
means necessarily the one which should be accepted
One officer, 1ndeed, does not hesitate to describe the
lowest tender as “ very seldom better than an 1impudent
attempt to cut 1n at the 1mpossible and to get a round
sum down by unauthorized sub-letting ”

36 Under ths sub head, the following points Pomtsre
Tequire comment — g

(«) Is the person 1n question duly qualified asSub-bead ()
regards Anowledge to do the work?
(8) Is he of good character?
(c) Does he posscss the requisite funds and com
mand of labour?
(d) Has he the necessary leisure and health to
attend properly to the work?
(e) Does he tender 1n his sndividual capacity, or
for an absent principal, or for a firm?

These points will now be discussed 1n turn —

37 Pownt (a) Is the person wn gquestion duly Proposed
qualified as regards hnowledge to do the work 1—No pontmelors
thing can be plainer than that 1f competent traiming dg
and experience be indispensable to satisfactory perfor-
mance of an agreement and be absent, disappoint-
ment and disputes must inevitably result, while no
thing 1s more certain than that this and other essential
qualifications are at times wholly overloohed in the
selection of contractors

38 In this connection, the following suggestions
may be of use —

(1) If & person tendering rches upon certifieates p, e matter
‘produced, 1t 15 necessary to make sure that they belong of certis
and refer to im  Quite recently a swindler obtarned f?,‘;?‘,?he,
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employment 1n the Public Works Department by
virtue of a Rurk: certificate which had been granted
to another person, and in which the name of the true
grantee had been skilfully erased  One officer remarks
that a trade* in certificates 1s by no means um-
common’ Again, a certificate may not have been
tampered with, but may relate to another person of
the same name  Great care should be exercised 1n the
giving both of certificates and ot contracts to record
the parentage, caste, and other useful details of the
person referred to, 1n order to ensure easy proof of s
identity A case occurred mot long ago where neglect
of this precaution resulted 1n a whole series of pay-
ments to the wrong person on the strength of a
power of attorney which omitted such particulars
Again, 1f the individual produces certificates 1n favour
of a firm of which he professes to be the agent, and 1n
whose behalf he applies for the contiact, 1t 1s essential
to mahe sure that the duly qualified partners of the
firm are to personally perform the contract, 1f any
werght 1s to be attached to the certificates A case
recently happened, which 1t will be convenient to
cite as Mulchand’s case, 1n which a contract was given
exclusively on the strength of testimomals produced
1n this manner, but, 1n the event, no partner of the
firm ever cven appeared on the scene, the agent grossly
mismanaged matters, and the Lxecutive Lngineer con-
cerned had to rescind the contract at great incon-
venience to Government, and with the natural result
of a fiercely contested law swit, which, although suc-
cessfully defended, cost the Government indirectly a
Iarge sum of money This ¢ase furmishes numerous
illustrations of the manner 1 which contracts should
not be entered 1nto or conducted, and will be frequent-
ly referred to

(2) Do they § (2) Next, 1t 15 material to sce that the certificates

relate to
& mlar work?

refer to work of a simlar hind A person may be
well qualified to contract for common carth-work, yet
be altogether unfit to build a bridge

* It has been hell by the Punjab Chiel Court that the use of a forge!
cettifcate_.3 orler to gan emplovment Is fraudulent and punistable ae
forgery—F R No 2 Crimmal 1895
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(8) It 1s always desirable to safely preserve cert- (3 Keep
ficates or samples produced In Mulchand’s case 1t them iy

became ghly important to prove that he handed to
the Executive Engineer several cards which only des-
cribed him as “ agent for the firm of ” so and so with-
out even giving his own name, and that he submatted
certain washed and cleaned specimens of kunker, up
to the standard of which the work entrusted to his
firm was to come  The cards and the samples were all
lost 1 the Executive Engineer’s office, and could not
be proved for the defence when 1t stood 1n urgent need
of them (The matter of samples 1s again referred to
elsewhere )

(4) It is important to enquire whether the person (4D

producing the certificates has done any later work asi,
to which he has no certificates to show It 1s not at
all uncommon for contractors to make a creditable
beginning, expressly n order to secure a good repu-
tation, and thereafter to wilfully trade on it It 19
observed by one critic that “1t 13 not sufficient to 1n-
quire from their 1mmediate previous employers, but
they should be looked up through several previous con-
tracts” A case could be quoted 1n which a contractor
1 his first bill 1nserted a trifling error against him-
self, and then, fondly believing, that he had thus
established a reputation for probity, committed serious
1naccuracies 1n every one of eleven subsequent bills,
all, without exception, 1n his own favour = This nisk
15 not to be lost sight of m grving due weight to the
fact that a contractor has served well already under
other officers

o they
tate to s
test job T

B30 Poens (3} Is the contractor of §ood cAarae- proposed
ter *-—The labour expended 1n verifying the intellec- Gnuactors

tual, moral, and physical fitness of applicants for con
tracts 1s well bestowed and an immediate gain to the
officer concerned  To 1gnore these qualifications 1s to
court disputes and disaster, and obvious though this
truth may appear, even to the extent of being a profit-
less platitude, concrete cases could be cited 1n which
contracts of serious magmitude have been given, and
by officers of long standing, to persons whose antece-
dents were ascertainable with comparative eace and
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left no doubt whatever that nothing but disappoint-'
ment could be expected to result from their re-employ-
ment. If a form were prescribed for officers to fill up
upon the occurrence of an important legal dispute, the
first particular stated in it should be a clear and defi-
nite reply to the enquiry, * Did you before giving this
contract take any steps to satisfy yourself of the pro-
fessanal, moral, and physical fitness of the contrac-
tor : if so, what; and, ilf) not, why not?” A case, which
Jones’esse  may henceforth be referred to as Jones' case, is in
f;?,i;ﬁ.“‘ point, where the contract was given without any effec-
tive inquiry to a man of straw who never once set foot
in the place where performance was to take place—a
man whose name had already been identically used on
a previous oceasion, resulting in a disastrous failure
and heavy loss to Government. The consequence was
an extremely complicated law-suit for Rs. 57,000, only
defeated by expenditure of many thousand rupees in
the salaries of highly paid officers specially deputed
for the purpose, or detained for lengthy periods to
assist in the'defence, to the serious prejudice of their
duties elsewhere. In another case, already referred
to as Mulchand’s, the man had no sooner been defeated
in his attempt to defraud the Government and to brand
the Exccutive Engineer as perjured than he obtained
fresh employment in the very next division, the officer
Bisckregister in charge of it being unaware of his antecedents. The
pepestd: oompiler of this Manual is happy to state that his sug-
gestion for the institution of a register of contractors
unworthy of further employment under Government
has met with well-nigh universal acceptance by those
consulted, and will, he trusts, be ndopted forthwith.
Nothing will more directly tend to keep contractors
upright in their conduct than the knowledge that pro-
seription from further service under Government must
ingvitably follow the failurc of arly false claim institu-
ted by them in Court or other serious and undoubted
misbehaviour.*
Fa practical 40. There is considerable divergence of opinion
e among the officors consulted, as to the best scope and
iwotlibel  form of this register. The subject is onc of extreme

* The point Is again touched on elsewhere ¢ ride Pags £57 of this Manual.
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importance and cannot possibly be disposed of 1n the arefunagts
Manual, but the compiler has good hope that 1t and dedl withany
other difficult questions of practice will be authorita- "
tively settled before very long, in conformity with the
views of the great majority of those who have discus
sed the subject One officer, while approving of the
register, ashs how an Lxecutive Engineer can without
danger of a prosecution for libel refuse to deal with a
contractor whom he may believe to be dishonest The
answers are numerous First, he need not give any
reasons for refusing to deal with any person Second-
1y, if the contractor 1s particularly pressing to hnow
the reason of s rejection, the officer’s reply, com
municated either orally in private or on paper by a
closed letter, 1s not hibellous, because there is no “ pub
lication” Thirdly, even 1f 1n reply to an enquiry the
officer gave his reasons (which would be very umwise)
1 the presence of others the communication would not
be libellous unless 1t were false and unless ‘actual
malice” were proved against him  The difficulty 1s
one which with moderate prudence can never be met
with i practice

41 One objection raised against the proposed questoasot
“blach register” 1s worthy of a passing remark It feudulent
1s saxd that the register would be useless 1n practice zameby
because a proscribed contractor would at once change ginirectors
Iis name and go elsewhere To this there are several
replies Tirst such a device 1s 1mpossible 1n the case
of contractors of any posttion worth mentioning
Seccondly, 1f 1t be made a ‘standard condition’ of all
Government contracts that the contractor shall disclose
s rue Trome w0l vtner prrnvdrds, ol 16 e EXpress
1y provided by the same condition that the contract
would not be given 1if 1t were hnown that the con
tractor was tendering under a false name, and that to
deceive the representative of Government i this
respect will constitute an offence pumshable with six
months’ rigorous 1mprisonment the compiler’s belief
15 that only 2 very small percentage of dishonest con
tractors would dare to conceal therr :dentity Third
ly, 1f we are not too ‘hide bound by custom’ to see
ut:lity or sense 1n what 1s doubtless novel, a system of
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recording personal descriptions, with specimen signa-
tures (of such men as can write) attached, might be
tried. Whenever a contractor’s name was sent up for
entry in the ‘ black register,’ his description and speci-
men signature (if any) would be attached to the report.
Thereafter, such a person could generally be detected
by any officer who, having given him a contract and
found him to be dishonest or grossly unfit, suspected
him of fraud, and sent his description and a sample
of his handwriting (if any) to the custodian of the
‘black register * for identification. Possibly some-
thing might even be done by the aid of photography.
The idea is quite crude, but perhaps something could
be made of it, although to the compiler its use in this
respect seems unnecessary. His suggestion to use
photography for the purpose of fixing the exact state
of works at a given moment has been cordially wei-
comed; and he sees mno conclusive objection to any
other workable use of such c¢vidence, even though it be,
hitherto, unheard of. A grand instance of the success-
ful use of photography in judicial proceedings is fur-
nished by a recent case, where the camera detected on
an old deed a signature indispensable to its validity,
but which had faded so utterly away as to be wholly
indiscernible by the eye even when aided by a power-
ful magnifying glass.

42. Point (¢) Does the contractor possess the
requisite funds and command of labour?—Other
things being equal, preference should invariably be
given to a contractor who is in a position to work on
his own resources and not on borrowed capital. In a
country like India, where the rato of interest is high,
persons who are in the hands of money-lenders can
never afford to do good work as cheaply as can those
who have no interest to pay. The former must either
work at higher rates, or do less satisfactory work, than
the latter. A sound and solvent firm or individual
can often afford to carry out a contract at a positive
loss, for the sake of preserving a well-carned reputa-
tion, and thus securing futurc business: the man of
straw ean never do this, but will certainly cvade his
responsibilities when the contract proves a losing one,
cither by deliberately throwing up his undertaking or
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by sheer inability to carry 1t om Such persons in-
variably expect to secure their agreement at a higher
rate of profit than ought to sufhice, because as their
eventual success 15 uncertain, they must make up on
one contract what they lose on another 1n which they
fail for want of funds It may almost be regarded as
an axiom that a person dependent on borrowed money,
who tenders at as low a rate as would just remunerate
a person of substance, has no solid 1ntention of carry-
g on the work to completion It has been remarked
that persons of this class are very apt to start, when
they can, on advances to go on so long as the work
remains easy, and then, as soon as trouble 1s encounter-
ed, to abscond, frequently leaving a serious difficulty
behind them Railway cuttings afford a common 1llus
tration of this device Perhaps the best preventive of
the dafficulty under comsideration 1s to rigorously
refuse to give advances, to take sound security for per-
formance and to 1nvariably reserve the power of heep-
ing payment slightly in arrears

43 The mmportance of mahing sure also of the Alohus
contractor’s command of labour 15 obvious A case fymendof
could be cited where the construction of a large piece
of frontier road-making was entrusted to a contractor,
prompt performance being most essential It turned
out that the man had no adequate supply of labour
secured, and the work had to be taken from him after
much valuable time had been lost and voluminous cor-
respondence had been wasted on him Thorough
reliability 1n this particular 1s an attribute 1n a con
tractor well worth paying for

44  Pownt (d) Has the contractor the necessary Hslesars
lewsure and health to attend properly to the work t— *odbelth,
It 15 always important before giving a contract to
enquire into these pornts Every practical person
Lnows that, 1n India especially, unshilled labour must
be constantly and carefully superviced Smnall sub
contractors are ho exception to the rule It s
absolutely essential that ‘the contractor shall not be
a person disabled either by business engagements else
where or by 1ll health from attending to the work
cntrusted to lnim  For this reason, 2 provision 1s

213



Unauthonzed
a8s gnment
should be
aternly dis
allowed

Question put
o0 this su
Ject

(1) Case of
contractor
entermg into
twod stmat
contracts

cuar v ) {GENERAL NOTES HEAD I, SUB BEAD (3)-

introduced 1nto some of the standard forms of agree-
ment binding the contractor to supervise the work
erther personally or by approved agent, and 1t has
been strongly urged that a provision binding the con-
tractor to be present on the work, in person or by an
agent previously approved by the representative of
Government, should be 1ntroduced 1nto all agreements
However summarily a contract be given, this pomnt
should never be overloohed Trimes without number
disputes have arisen within the personal experience of
the compiler of this Manual through neglect of his
worh on a contractor’s part This can be prevented
if persons tendering for a contract be required to
satisfy the officer concerned that they are in a position,
both as regards their other engagements and their own.
health, to properly attend to it  In the heavy case for
Rs 57,000 already alluded to, the dispute mainly ori-
ginated 1n the fact that the agent left on the spot to
supervise the worh was both professionally and phy-
sically unfit for his post and allowed the work to dritt
The usual provision barring sub letting of the contract.
without the previous written consent of the officer con
cerned 1s justified by the same considerations Offi-
cers should sternly enforce that condition, and no
assignment of the contract should be allowed cxcept
to o person proved to the officers satisfaction to be
duly qualified 1n all respects to undertahe 1t The
small amount of trouble involved 1n carcful attention
to these points will be amply repuid by immunity from
disputes and disappointments afterwards

45 Two very practical questions have been put,
which may convemently be dealt with here (1) sup-
pose a contractor enters nto two distinet contracts at
the same time and at or near the same place, the agree
ments for which mahe no mention each of the other,—
can one contract he put an end to on just grounds with-
out the contractor’s having a claim for brech of the
other? The answer 1s, emphatically, yes  Lsvenaf 1t
were epressly stated m one agreetent that part of
the ‘ consideration’ for 1t wis the fact of the contrac
tor's enjoying the advantage of holding the other
contract, this fact would not exempt him from his legal
duty to properly perform the other contract, and if

214



GENERAL NOTES READ I, STB HEAD (3) ] [cmap vIIL

he brohe the latter, and consequently had 1t rescinded,
this would do him no ‘1njury " legally entithng him to
complamn, or to throw up the first named contract
In so far as his profit under the latter 1s reduced, or
even extinguished, he has only himself to thanh  Much
more, then, do separate contracts hold good 1ndepen-
dently which do not even mention each other =~ It
would, however, be better 1f each agreement referred
expressly to the other and declared that the two were
to be wholly independent No legal documents can be
too expheait  As Thomas Carlyle said, ‘ mankind are
mostly fools” and you must ¢ play down’ to the intellr
gence of those who are to sit 1n judgment upon your
agreemeats

46 Question (2) Agan 1f performance of a(2)casct
contrict within the stipulated period will become ajmpessibibiy
physical impossibihity 1n the event of another work from cause
(placed by Government 1 other hands) being belund Jiependent
hand and 1t does get behindhand, what 1s the legal tractor
posttion of the contractor for the former work? Can
he claim (@) to throw up the contract, (b) to get more
tume, (¢) to escape penalties? The answer on all three
ponts 1s 1n the afhrmative  The 1mpossibility refer
red to which 1s beyond the contractor’s control and
responsibility, 1ndubitably excuses performance  (See
section 56 of the Contract Act) Strictly speaking,
the contract becomes void, but 1f the contractor does
not care to treat 1t as such and 1s willing to complete
the work when the other indispensable work 1s done
he 1s obviously entitled to more time, and 1s hable to
no penalties under the original agreement, so far as
his blameless failure to complete the work by the
prescribed date 1s concerned  Under certain cireum
stances he m1y be entitled to compensation for labour
Lept 1dle and 1t would be advisable to guard against
this 1n the agreement

47 Pownt(c) Does the person tendering do 50 11 Capecity in
ks indiordual capacity or for an absent principal, or;‘;‘;"' o
for a firm?*—Ts 1s 1 question of some consequence e
Where 2 man tenders solely on lis own behnlf, there
18 an opportumity of questioming him and ascertain
ing whether he 1s « suitable person for the work or
not But where he professes to tender either as an
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1ntroduced 1nto some of the standard forms of agree-
ment binding the contractor to supervise the worh
either personally or by approved agent, and 1t has
been strongly urged that a provision binding the con
tractor to be present on the work, 1n person or by an
agent previously approved by the representative of
Government, should be mtroduced into all agrcements
However summarily a contract be given, this point
should never be overlooched Times without number
disputes hase arsen within the personal experience of
the compiler of this Manual through neglect of his
work on a contractors part This can be prevented
1f persons tendering for a contract be required to
satisfy the ofhicer concerned that they are 1n a position,
both as regards their other engagements and their own
health to properly attend to 1t~ In the heavy case for
Rs 57,000 lready alluded to, the dispute mainly or:
gmated 1n the fact that the agent left on the spot to
supervise the worh was both professionally and phy
sically unfit for his post and allowed the work to drift
The usual provision barring sub letting of the contract.
without the previous written consent of the officer con
cerned 1s justified by the same considerations Offi
cer should sternly enforce that condition, and no-
assignment of the contract should be allowed except
to 1 person proved to the officers satisfaction to be
duly qualified 1n all respects to undertahe 1t The
small amount of trouble involved 1n careful attention
to these points wall be amply repud by 1mmunity from
disputes and disappointments afterwards

45 Two very practical questions have been put,
which may comvemently be dealt with here (1) sup
pose 1 contractor enters mto {wo distinct contracts at
the same trme and at or near the same place the agree
ments for which make no mention each of the other,—
can one contract be put an end to on just grounds with-
out the contractor's having a clum for breach of the
other? The answer 1s emphatically, yes  Lven af 1t
were expressly stated 1n one agreetent that part of
the * consideration’ for 1t wis the fact of the contrac
tor’s enjoving the advantage of holding the other
contract, this fact would not exempt him from hus legal
duty to properly perform the other contract, and 1f
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he broke the latter, and consequently had 1t rescinded,
this would do him no ‘1njury ’ legally entitling him to
complain, or to throw ug the first named contract
In <o far as his profit under the latter 1s reduced, or
even extinguished, he has only himself to thank  Much
more, then, do separate contracts hold good indepen-
dently which do not even mention each other ~ It
would, however, be better 1f each agreement referred
expressly to the other and declared that the two were
to be wholly 1ndependent No legal documents can be
too explictt  As Thomas Carlyle said, ‘mankind are
mostly fools,” and you must play down’ to the intell-
gence of those who are to sit 1n judgment upon your
agreements

46 Question (2) Agamn, 1f performance of a(2)casoot
contract within the stipulated peilod will become almpassbiity
physical 1mpossibility 1n the event of another work from casso
(placed by Government 1n other hands) being behind- ndspendent
hand and 1t does get behindhand, what 15 the legal fractor
position of the contractor for the former work? Can
he claim (@) to throw up the contract, (b) to get more
time (¢) to escape penalties? The answer on all three
points 1s 1n the affirmative The impossibility refer-
red to which 1s beyond the contractor’s control and
responsibility, indubitably excuses performance (See
section 56 of the Contract Act) Strictly speaking,
the contract becomes void, but :f the contractor does
not care to treat 1t as such and 1s willing to complete
the work when the other indispensable work 1s done,
he 15 obviously entitled to more time, and 1s liable to
no penalties under the origmal agreement so far as
hus blameless failure to complete the work by the
prescribed date 1s concerned  Under certain circum
stances he may be entitled to compensation for labour
kept 1dle and 1t would be advisable to guard against
this in the agreement

47 Pownt(e) Does the person tendering do so 1n Capacity 1
ks indvordual capacity or for an absent prncipal, orwh.ehd:,
for @ firm?%—Ths 1s 2 question of some consequence :::g:' i
Where n man tenders solely on his own behalf, there
1s an opportumty of guestioning him and ascertain.
g whether he 1s 1 swtable person for the worl, op
not But where he professes to tender either as ap
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agent for an absent principal or on behalf of a firm,
complications arise, which must be carefully borne in
mind. The matter of his legal guthority to bind those
whom he professes to represent has already been dealt
with in detail under Head I, Sub-head (2) (B), of this
chapter.* Assuming that the question of authority
Arethoab. o act is satisfactorily settled, the next question is
smipemens whether the absent principal or the firm concerned is a
gutablor  suitable party to the proposed contract. All the con-
them,when. Siderations on this subject enumerated in this chapter
eves powsible should be brought to bear. Whenever possible, it is a
good plan to insist on an interview with the principals
or absent partners of a person tendering on their be-
half. Tt is certain that if this precaution had been
adopted in Jones’ case, the contract would never have
been given to the worthless individual whose name
figured in it is the contractor. Speaking generally, it
18 not desirable to give contracts to petty “firms,” and
it is most necessary to debar individual contractors
from introducing partners into contracts with Govern-
ment except under the written consent of the officer

Steorcless  CODCCTNEd prEviously ob.tm‘n'ed‘.‘ The ‘gre_z.n‘; pm‘ncx_ple
of legal com.  t0 bo steadily LT + tfp 7'~ Jloring
pheations,  performance, *© . - Tomrer v Listo

steer clear of "' - - : T T ecom-

plications. Tms principle wiil be again 1nsisted on
elsewhere : in this place it is sufficient to mention that
much risk of embarrassment will be avoided by keep-
ing the personality of the contractor clear and un-
divided.

(4) Do nOTH SIDES CLEARLY UNDERSTAND EACH OTHER!

Tl sos- 48, In discussing this question, it will be assumed
Tracak o that the language selected is clear. Ambiguities of
miske.  ywords will be specially referred to hercafter under sub-
head (7). It may, however, well occur that even in the
absence of any verbal ambiguity, there is a bond fide
mistake on one side or other as to the legal import of
the words-used, or even as to the very existence of a
binding agrecment at all. Now, it cannot be tco em-
phatically impressed on all officers that mistake of this

* Bee Page 202,
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nd by no means suffices necessarily to invalidate a con-

act. It has been clearly explained already by quot-

1z and commenting on sections 3, 13, 20, 21, and 22

f the Contract Act to what extent alone mistake will

nder an agreement voidable, and the subject need

ot be again discussed; but it is important to use this
pportunity as an illustration of the imperative neces-

ity of all officers understanding the law on the sub-

et if they are to contract with any reasonable
rospect of legal safety, (There can be little, if any,

oubt that contractors are often allowed to escape the

ust, penalty of their defaults through the fact that

he officers concerned have mno clear idea where the
ontractor’s legal liability began, and precisely how

ar it extended.) At the same time, as “ prevention”

3 always “better than cure,” it is obviously wise in vesevery
ettling the terms of a contract to leave no stone un- tdearoirto
urned in order to ensure that the opposite party does understand.
eally understand distinctly from the outset the legal 5 Abere
labilities to which his words commit him. Just as

n an Act of the Legislature clearness and precision of
anguage are of far higher consequence than elegance

f diction,—as, for example, it is much better in an

\ct to use the same word as often as the same sense

s intended than to study style and endeavour to ex-

ress the same sense in varying terms,—so it is the

viser course, when contracting, to err, if at all, on the

ide of needless precision,—to give the other side

redit for less intelligence, léss honest desire to inter-

oret the agreement fairly, and more perverted
ngenuity in the art of distorting plain words than

nay be really necessary, and thus to reduce to a mini-

num the chance of misconstruction.

49, In order, then, to lessen the risk of misunder- How ‘h';;‘:
standing, it is always expedient to make quite sure baattained.
‘hat the contractor understands what he is under-
taking, and to see that all material conditions are
Jefinitely settled. This last point will be more parti-
zularly referred to further on under sub-head (8). If
the contract is drawn up in English, and the contrac-
tor does not know that language, his signature is of
very little practical value unless proof be easily pro-
ducible that the terms of the agreement were clearly
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agent for an absent principal or on behalf of a firm,
complications arise, which must be carefully borne in
mynd. The matter of his legal authority to bind those
whom he professes to represent has already been dealt
with in detail under Head I, Sub-bead (2) (B), of this
chapter * Assuming that the question of authority
Arothead  to act is satisfactorily settled, the next question is
sentpersens whether the absent principal or the firm concerned is a
guitable 7 suitable party to the proposed contract. All the con-
themwhen. S1derations on this subject enumerated in this chapter
ever posible should be brought to bear. Whenever possible, it is a
good plan to insist on an interview with the principals
or absent partners of a person tendering on their be-
half Tt 1s certain that if this precaution had been
adopted in Jones’ case, the contract would never have
been given to the worthless individual whose name
figured in it is the contractor. Speaking generally, it
15 not desirable to give contracts to petty “firms,” and
it is most necessary to debar individual contractors
from introducing partners into contracts with Govern-
ment except under the written consent of the officer
Steorclear  CODCETNEd previously obtained. The great principle
of tegalcom. t0 be steadily borne in mind before contracting, during
pheatlont. performance, and in finally settling up 2 contract, is to
steer clear of whatever may tend towards legal com-
plications. This prineciple will be again insisted on
elsewhere : in this place it is sufficient to mention that
much risk of embarrassment will be avoided by keep-
ing the personality of the contractor clear and un-
divided.

(4) Do BOTH SIDES CLEARLY UNDERSTAND EACH OTHER?

MenlLSop. 48, In discussing this question, it will be assumed
i) that the language selected is clear. Ambiguities of
mistake words will be specially referred to hereafter under sub-
head (7). It may, however, well occur that even in the
absence of any verbal ambiguity, there is a boné fide
mistake on one side or other as to the legal import of
the words-used, or oven as to the very cxistence of a
binding agreement at all. Now, it cannot be tco em-
phatically impressed on all officers that mistake of this

* Bee page 202,
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Lind by no means suffices necessarily to invalidate a con-
tract It has been clearly explained already by quot-
g and commenting on sections 3, 13, 20, 21, and 22
of the Contract Act to what extent alone mistake will '
render an agreement voidable, and the subject need
not be again discussed, but 1t 1s 1mportant to use this
opportunity as an illustration of the 1mperative neces-
sity of all officers understanding the Iaw on the sub-
ject 1f they are to contract with any reasonable
prospect of legal safety (There can be little, 1f any,
doubt that contractors are often allowed to escape the
just penalty of their defaults through the fact that
the officers concerned have no clear idea where the
contractor’s legal liability began, and precisely how
far 1t extended ) At the same time, ag “ prevention”
15 always “better than cure,” 1t 15 obviously wise 1n Usevery
sottling the terms of a contract to leave no stone un idearowrto
turned 1n order to ensure that the opposite party does understand
really understand distinctly from the outset the legal5}F be‘z{‘;‘;?
labilities to which his words commit him  Just as
1 an Act of the Legislature clearness and precision of
language are of far higher consequence than elegance
of diction,—as, for example, 1t 15 much better 1in an
Act to use the same word as often as the same sense
1s 1ntended than to study style and endeavour to ex-
press the same <ense 1n varying terms,—so 1t 1s the
wiser course when contracting, to err, if at all, on the
side of needless precision,—to give the other side
credit for less intelligence, less honest desire to inter-
pret the agreement fairly, and more perverted
mgenuity 1n the art of distorting plain words than
may be really necessary, and thus to reduce to a mini-
mum the chance of misconstruction

49 TIn order, then, to lessen the rish of misunder- !:0:' 'h'm
standing, 1t 15 always expedient to mahe quite sure besstamed
that the contractor understands what he 1s under-
tahing, and to see that all material conditions are
defimtely settled This last point will be more parti-
cularly referred to further on under sub head (8) If
the contraet 1s drawn up 1n Enghsh, and the contrac-
tor docs not hnow that language, his signature is of
very little practical value unless proof be easily pro-
ducible that the terms of the agreement were clearly

17
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explamed to and understood by him It 1s not suffi-
clent even to make the man sign an achnowledgment to
this effect  Such an admission 1s useful, but 1t 1s not.
conclusive  What 1s wanted 15 a note made by the
officer concerned, however briefly expressed, which will
enable him to swear positively that the agreement was
read over by, or to, and was apparently understood by,
the contractor This 1s the procedure of the Courts
1n respect of evidence orally given and recorded at the
time, and 1ts wisdom 1s clear It has repeatedly been
remarked n the presence of the compiler of this
Manual that Government contracts “are good enough
against the Government, but they are waste paper
against the contractor °  This idea 1s undoubtedly
based on the opinion that the usual contract forms are
too complex for the ordinary native contractor’s com-
prehension  If that be the case, there 1s all the more
Caesol nced, when using those forms, to overcome the diffi-
urgencydo  Culty, so far as may be possible, by personal eaplana-
notaffect the t1on of them It 15 not forgotten hy the writer that
Soomendea CAcCUtnve officers are busy men, whose time can 11l be
spared for the wnstruction of ignorant contractors, or
that emergencies do occur 1n which there 1s no time at
all for framing elaborate agreements  Such cases are,
however the exeeption, and 1n no degree weahen the
force of the general rule that no agreement should be
entered into until 1t 1s as certain as human affairs can
well be that its terms are or ought to be understood
by the other party It must be borne in mund that
contractors are not ordinarily speahing very numerous,
and that 1t 15 only necessary to explain matters to the
same indnvidual once  Officers who have ever under-
gone the Inhowr and avvasty anxolved an litigation will
achnowledge that a great deal of trouble at the first
would hase been well expended 1n mahing sure of heep-
ng clear of the Civil Courts It has been suggested
that the duty of cxplaiming to contractors the terms
of proposed agre ments might be enjoined by 2 Stand-
ing Order, or be printed on all agreement forms

(5) Is THE PROPOSED AGRFEMENT ONE WIHICH I8 IV ATL
- RESPECTS IFGAL?

el e 50 This 1s a large and complex question, requir-
218
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1ng, for 1ts right solution, hnowledge of certain PIO vives
visions 1n the various Acts of the Legislature alrcady os vt
quoted 1n this Manual ~Herein les a sufficient Justi- STty
feation for their introduction  Unless officers undrr- v
stand what facts would invalidate their agrerments,

they cannot possibly contract with safety. ‘lhey must
always bear 1n mind that tho moment a dispute ariss,

the agreement 15 sure to be subjected to legal serutiny,

and that advantage wall be taben of every concuv.xl.{,

flaw 1n order to evade hablity or to fasten 1t upon the
Gosernment In a case of recent occurrence, where thy Ak
agreement had not been drawn 1n strict  Jegq] ¥
phraseology, no less than mne distinct defences of gnn

sort or another were set up in order to defeat it

Every one of them, as 1t happens, was eventually ovcr.

come, but only after an inordinate expenditure of
Judicial time

51 The ponts demanding attention in thig con. et ey
nection are as follows — L atustng
(a) Is there mutual consideration?
(b) Are the consideration and the objeet of the
agreement lawful?
(¢) Is the agreement one expressly declared by
the Contract Act to be void?
(d) As regards the form of the agreement—
(1) Does the law require 1t tobe 1n writing ?
(2) Does the law require 1t to be registered
(8) Does the law require 1t to be exceuteq
or authenticated 1n a particular
manner ?
(4) Docs the Iaw require 1t to be stamped

1£ so, does 1t satisfy the law in these respects? A

few words will suffice 1n this place on each of thege
subjects—

52 As to pont () —The reader 1s already aware p
that, with cortan specified exceptions, *'*
agreements made without consideration are
vord (section 25 of the Contract Aect),
special attention 1s drawn to the notes
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under sections 2 and 25 of the Contract Act
which need not be repeated here

Pout (8 53 As to pomnt (b)—An agreement of which
etther the consideration or the object
15 unlawful 1s void (section 23) Close
attention to the terms of this important
section  (23) 1s necessary. It may be
thought that a public officer could mever
enter 1nto an agreement contravening the
law  Of course this would never be done
Lnowingly, but the law as to consideration
may be transgressed inadvertently

Pouwt (¢} 54 As to pomnt (c¢)—Instances of agreements
specially declared to be void will be found
1n sections 26—30 of the Contract Act, also
m section 56 Some of those cases—mno
tably that dealt with mn section 28—are of
very direct mmportance to executive officers
respecting the agreements into which they
enter, and what 1t 1s necessary to say about
them will be found 1n notes under the re-
spective sections of the Contract Act It
15 sufficient to indicate here the dircet
value of these sections to those for whose
benefit this Manual 1s prepared

Polat {d), 65 As to point (d) clause (1)-—There are not

slase (1) many classes of contracts which 1n British
India must be 1 writing Under the
Transfer of Property Act, certain sales and
leases can only be so cffected the relevant
provisions of 1t are quoted 1 Chapter VII
Certain contracts entered into by public
bodies (¢ g, Mumcipal and Cantonment
Commuittees) must, under Acts specially
relating to them, be in writing  Such eases
would not be urgent, and reference can be
made on the pomnt to the legal adviser of
the Government The special case of
negotiable instruments may be passed over
withont further mention Section 72 of
the Railway Act, IX of 1890, relating to
agreements’ limiting the habihity of the
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raillway, furnishes another example, and
one, moreover, of agreements which must
not only be 1n writing, but must also be 1n
a particular form

Clause (2) —On the subject of the registra Dot (d)
tion of documents, the law 1s set out 1n ™

Chapter IV, dealing with Act III of
1877

Clause (3) —No spectal form of execution Pomt(d)
or authentication of contracts 1s neces "
sary as regards a private person, bug
public bodies, companies, and part
ners must execute conformably to law
The case of partners has already been
dealt with under the Contract Act and
1t 1s only necessary to add that part
ners often trade under the name of a
company though no such incorporated
company exists In such cases each
partner should ordinanly be a party
to the contract and should execute 1t
The other cases nced not be discussed
i this Manual for the reason just
given as to public bodies under point
(), clause (1)

Clause (4) —This depends on the provisions Po ut ()
of the Stamp Act quoted 1n Chapter =
VI of this Manual —on the general
and special exemptions 1n force under
1t,—and on the agreement (1f any) of
the parties as to 1ncidence of the duty
It may be as well to remind officers,
since several have ashed for further
information on this subject, that all
agreements entered 1nto with the Pub
Iic Works Department by contractors
for the execution of work or for secur
g the due performance of contracts
are exempt from stamp duty  (Public
‘Works Department Code, Volume I,
Chapter VIII’; paragraph 92‘}) On

e mdlice Law

ey PR Ry SN



cmAp vint ]

[GENERAL NOTES HEAD 1, 8UB HEAD (5}

under sections 2 and 25 of the Contract Act
which need not be repeated here

Towt(?) 53 As to point (b)) —An agreement of which

erther the consideration or the object
15 unlawful 15 void (section 23). Close
attention to the terms of this important
section (23) 1s mecessary It may be
thought that a public officer could never
enter 1nto an agreement contraveming the
law. Of course this would never be done
hnowingly, but the law as to consideration
may be transgressed inadvertently.

Pont (¢) 54 As to pomnt (¢)—Instances of agreements

specially declared to be vord will be found
1n sections 26—30 of the Contract Act, also
in sectron 56 Some of those cases—no-
tably that dealt with 1 section 28—are of
very direct mmportance to executive officers
respecting the agreements into which they
enter, and what 1t is necessary to say about
them will be found in notes under the re-
spective sections of the Contract Act It
1s suffictent to 1indicate here the direct
value of these sections to those for whose
benefit this Manual 1s prepared

Point (D, 65 As to pomt (d), clause (1) —There are not

clause (1)

many classes of contracts which n British
India must be m wrting Under the
Transfer of Property Act, certain sales and
leases can only be so effected the relevant
provisions of 1t are quoted in Chapter VIL
Certain contracts cntered into by publie
bodies (e g, Municipal and Cantonment
Committees) must, under Acts specially
relating to them, be 1n writing  Such cases
would not be urgent, and reference can be
made on the point to the legal adviser of
the Government The special case of
negotiable instruments may be passed over
without further mention Section 72 of
the Railway Act, IX of 1800, relating to
agreements himiting the liability of the
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railway, furnishes another example, and
one, moreover, of agreements which must
not only be 1n writing, but must also be 1n
a particular form

Clause (2) —On the subject of the registra Pont(d),
t1on of documents, the law 1s set out 1n ****°®
Chapter IV, dealing with Act III of
1877

Clause (8) —No special form of execution Pout (@
or authentication of contracts 15 neces °*™°®
sary as regards a private person, but
public bodies, compantes, and part-
ners must execute conformably to law
The case of partners has already been
dealt with under the Contract Act and
1t 15 only necessary to add that part-
ners often trade under the name of a
company though no such incorporated
company exists In such cases each
partner should ordmarily be a party
to the contract and should execute 1t
The other cases need not be discussed
in this Manual for the reason just
given as to public bodies under pornt
(@), clause (1)

Clause (4) —This depends on the provisions Pome (z
of the Stamp Act quoted 1n Chapter ®leuse(4)
VI of this Manual,—on the general
and special exemptions n force under
1it,—and on the agreement (1f any) of
the parties as to meidence of the duty
It may be as well to remind officers,
siea saveral have asked for further
mformation on this subject, that all
agreements entered into with the Pub-
lic Works Department by contractors
for the execution of work or for secuy-

g the due performance of contracts
are exempt from stamp duty  (Publie
Works Department Code, Volume 7T,
Chapter VIII, paragraph 921) Qp
the other hand, instruments between

21
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contractors and local bodies, such as
Munzcipal Commuttees, are not exempt
and must be stamped according to law
It has been suggested that the Manual
should furmsh instructions as to the
particular stamps which agreements,
powers of attorney, ete, should bear
The stamp on any agreement (where
one 1s required) 1s eight annas  That
on powers of attorney varies with the
nature of the instrument  full detuls
will be found 1n Article 48 Schedule
I of the Stamp Act (II of 1899) 1n
Part II of the Manual The most use

ful clause 1n that article 1s clause ()

which shows that the proper stamp on
a power of attorney authorizing one or
more persons to act 1n a single transac

tion (ome contract however large,
would be such) 1s one rupee  General *
powers of attorney are dealt with in
clauses (d) (e) and (g) of the same
article  The rule may be briefly
stated as prescribing on such instru

ments ze general poners of attorney,
2 stamp of one rupee for each person
authorized to act with & mimmum
stamp of five rupees  The explanation
to Article 48 provides that for the pur-
poses of that article more persons than
ono when belonging to the same firm
shall be deemed to be one person

(6) ARE THE IROVISIONS OF THE PROPOSED AGRETMENT

WISE AND APPROPRIATE ?

56 It 1s not proposed to discuss in this Manual
the surtableness of the various forms provided by Gov
crnment for contracts generally  These forms leave
untouched many particulars which help to make up the
sum of an agrcement  Nor do they apply to contracts

of every sort

There 1s ample room therefore for the

exercise of discretion and o few words 1n this connee
tion may be useful
N

2=
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57 The following words of one critic are eminent- sound
ly sound —*“ Nothing should be allowed to appear 1n spera!
any part of any contract merely for form’s sake or
which certainly would not be enforced 1f occasion
arose” It may be well to here draw attention to the Thelw
fact that 1n the absence of agreement, or usage, or local %1 2ome
law, to the contrary, the law 1tself imports a large ports condi-
number of conditions 1nto certain contracts, without hoveiess
any mention being made of them 1n the instruments
of contract see for instance sections 55 and 108 of the
Transfer of Property Act As to the latter Act see
the remarks at pages 163 and 168

58 No agreement can be expected to work satis- Agreements
factorily unless 1t 1s reasonable, not only 1n money s =™
rates, but also 1n other respects An undertaking to reasonable
perform a work at hopelessly low rates or in an 1m-
possible time 1s bound to end 1n failure A ease could
be cited 1n which, after a total break-down, the con-
tractor plainly admitted that 1n tahing the contract he
had relied on securing a considerable enhancement of
rates 1n the course of 1t, because the Government had
given him such an enhancement on a previous occasion
A tender at very low rates 15 rarely worth accepting,
for erther the contractor will endeavour to sublet the agemst b
<contract at a profit at the outset and himself clear out, *urd ofter.
or he will pray for and obtain some concession later
on, or he will pich a quarrel on some pretext and
throw up the work after having executed and recerved
payment for the easy part of 1t, so that 1t would have
been better 1n the end to have given the work in the
first instance at a higher rate to a more reliable man
The remark appears just that in a schedule contract
cure should be taken that every single one of the rates
for the different sub-heads 1s adnuttedly fair and rea-
sonable, and that one 1s not high, a second one reason-
able, a third one low, and only the arerage rates for
the whole of the sub heads reasonable each sub head
of every work should in itself be complete and indepen-
dent of the other  The same remarhs apply to an offer
to execute work in an unrensonably short period of
time  The contractor must live In order to secure
2 fair profit, he must have moderately remunerative

223
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rates, and be allowed a sufficient term for economical
performance The officer concerned 1s therefore direct-
ly interested 1n malking sure that the specification or
description of work 1s fair throughout, and that no
impracticable or unreasonable conditions are insisted
Anaxom: on It may almost be laid down as an axiom that a
:’;L‘;;ﬁﬁff person willing to take a contract on clearly unfaie
termswcom  terms does not 1n good farth mean to carry 1t through
ptiblowih A ralway cutting, for instance, often has easy mate-
mtheran  r19] at the top and a much staffer class mside It may
ractor be pretty safely predicted that any person who tahes
the whole worh at the rate considered fair for the
castest class of so1l, without due regard for such con-
tingencies will ash for a revision of rates the moment
he encounters difficulties, and, 1f not allowed this, will
abandon the work with or without an excuse for so do-
g It 1s stated to be by no means easy to provide
for work of this kind when “the cream” has been
removed from the undertaking
Rates should 59 It has been observed that “in giving a con-
beprapor  tract 1t 15 most essential to have scparate rates for
“lits each hft, taking care that the lower hifts shall be most
remunerative, otherwise trouble 1s almost certain to
occur *  These words scem well worth remembering
Progressice 60 One other suggestion as to rates may be noted,
ntesaroen g1z, that progressive rates be allowed, such as Rs 3
¥ per 1,000 cubic feet of earth-work 1n an embanhment
while excavation 1s going on, Rs 3 8 when dressing 18
wellstarted, and Rs 4 for final payment, for work cxe-
cuted satisfactortly and punctually The same officer
advises that all sub heads of tho work should be spht
Splt b Up 1nto their component parts, ¢ g, brich-work into
Bewls grinding lime, binlding, and so on, so that 1f one of tho
operations, ¢ ¢, grinding lime, were bad, 1t could bo
undertthen by departmental agency, and the necessary
and speeified deduction made from the full rate for the
brich-worh
Provkde for 61 Tt 15 ncedless to add that all likely contingen-
',:'j,:,"‘“”’ cies should be provided for, so far as may be practi-
cable
Neptire in 62 With refercnce to proviso (5) of section 92 of
cona™  the Tvidence Act, any custgms w lugh) might prove 1n-
224
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convenient should be expressly negatived This pre
caution would have prevented the possibility of a
recent claum of great magnitude

63 Several officers have suggested that the Astosocur
Manual should furnish hints on the best method of oier odoal
securing from contractors a periodical admission of messure
the correctness of measurements made from time to™
time while work 1s 1n progress It 1s stated that in
earth worl,, the question ot the accuracy of measure
ments 1s nearly always the cause of quarrel, and the
compiler remembers an 1nteresting description once
given to lum by a distinguished engineer of the art:fi
ces by which some contractors try to cheat in this con
nesion  He 1s not unfortunately competent to advise
as to the best engineering method of securing correct
measurements but 1t may be useful to quote from one
valuable opinion the following passage — 1n cuttings one plan sug
1 ground difficult to measure, 1t has always been my sested
practice to add a clause to the agreement stating that
cross sections have been taken of the ground before
vorh and that cross sections will be taken when the
work 15 completed and that the contractor agrees to
accept measurements calculated by the prismoidal for
mula from these. cross sections It 1s certainly most
desirable to secure a clear and apparently simple
solution of the problem such as that just cited seems
to be Engineers will know to what extent 1t 15 com
monly practicable  Assuming that in any instance
there 15 no resource but to make actual measurements
as the work progresses the only way of fixing the con
tractor by these 1f he will not sign them as correct 1s
to have provided most carefully on the subject 1n the
agreement The pomnt 15 a delicate one s there 1s
danger of falling foul of section 28 of the Contract
Act but the compiler believes that this difficulty can
be got over with a Iittle ingenmity  He trusts that ere
long 1t may be considered and authoritatively disposed
of together with other important matters It would
be waste of time nd space to discuss 3t further here

64 The Reviser 1s of opinion that 4 clause 1n the
~arcement providing to the following effect might be
of advantage ze that in the case of slow work or the

s 22
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contractor not observing the terms of tho contract, the
Lngincer 1n charge could call upen the contractor in
writing to put on a larger number of men, such num-
ber to be specified by him, or to ebserve the terms of
the contract, within n time stated, and that, on the
granting of a certificate by such Ingineer that lus
notice had not been complied with by the contractor,
Government would be entitled to enter upon the works
and give the work to another and to clum damages for
all loss oceasioned A motice to a contractor on the
above lines, but giving Government power to determine
the contract, 1s given m Chapter IX as Form 25 It
can be varied to meet the case where 1t 15 not desired
to reseind the contract  The above 1s put forward as
o sugpestion but the Reviser has not had the advan-
tage of discussing the matter with any Public Works
sihcer.

05 Itis c\pcdlcnt to reserve power to torminate
the contract without notice or after brief notice
Notlung will more directly stimulate the contractor to
do good and punctual work than the knowledge that
he may, if considered unsatisfactory, be deprived of
the rest of the job without cause stated  Tlus power
15> one which officers arc unlikely to exercise arbitrarily,
since 1n the event of their exercising 1t the unfimshed
work must either be completed departmentally or be
contracted for afresh—often a difficult matter to
arrange  The power should therefore, as a rule, be re-
scrved, as 1t 15 1n Public Works Department Torms
N1 and K2 But sce the revisers note under the
following paragraph

W Crnvdrrnide Aok hae wrm wvpiesred by ofF
cers as to the legal validity of the condition under
reference, and a ease 1s cited where the Government
hiad to pay a large sum by way of compensation for
summarily stopping an cxtensive work It may be
that, 1n the instance alluded to no such summary
power was reeerved by the agreement  Of course 1n
tnat event 1t could not be legally exercised without
wtthing terms of compensation  As to the legahty of
such an cxpress condition the compiler has no doubt
whateser, and 1t 1s evident from the terms of Forms

220
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K-1 and K-2 that the legal advisers of the Government
of India are of the same opinion, It is quite a mis-
taken 1dea that mere “one-sidedness” suffices to
invalidate a condition in an agreement. As Mr.
Justice Cunningham points out, the law is thus stated
by Lord Westbury. = “It is true that there is an
equity which may be founded upon gross inadequacy
of consideration [ e ¢, upon the fact that under the
agreement the terms accepted by a contractor are
monstrously one-sided and unfair to him]. But 1t can
only be where the inadequacy is such as to involve the
conclusion that the party either did not understand
what he was about, or was the Victim of some imposi-
tion” () It would obviously be absurd to attempt to
establish such ignorance on the part of an intelligent
contractor, or such deceit on the part of the Govern-
ment, at least before a dispassionate tribunal. The
compiler is, however, well aware how distorted a view
is at tumes taken by the Civil Courts* The fact only ., .
emphasizes the importance of ensuring that no dis- sound arbi-
pute under a contract to which Government is a party ";g::dﬂ;:"
shall ever hereafter be permitted to reach the arena of e .

the' object could be attained m a’very simple and yet legsl manner by pre
viding that, m tho event of m the agreement at any

€sn entorce the contract.
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the law and lawyers when this can possibly be prevent
ed The instances where proper utthzation of a sound
arbitration clanse cannot heep the dispute out of Court
are few 1ndeed

67 Another and weightier objection to the sum
mary power under discussion 1s that contractors will
either decline to agree to 1t or else raise their rates
view of 1t The compiler ventures to doubt the hkeli-
hood of the former alternative, but cannot help think
g that there 1s truth in the latter one  The rish of
summary termination of a work without any cause
stated 1s a rish which no prudent contractor ought to
entirely 1gnore m fiaing his rates Assuredly, some
small percentage ought to be added by way of insurance
against this contingency and the Government cught
not to grumble at paymg 1t Where, on the other
hand, the right 15 expressly limited to the occasion of
bad work or progress or other practical breach of the
agreement, no such percentage 1s reasonable or should
be agreed to It may be here mentioned that it 1s bv
no means necessary that the power to summarily
termmate a contract shall be mutually enjoyed by both
parties

68 The usual arbitration clause 1s also a most
desirable one, much too rarely enforced when occasions
for 1ts use occur  When properly drawn and limited
1n scope, 1t 1 quite legal under the provisions of section
28 of the Contract Act, in noting on which the point
has already been discussed at considerable length (2)
Nor does there appear to be anyining 1llegal 1n a con
dition that the Government shall be entitled to make
specified payments for work done or matemals sup-
plied under the contract direct 1o labourers or others
in the contractors service  The optmon of officers
consulted 1s, however, opposed on grounds of e\
pediency to such a condition and 1t 1s therefore not
recommended save, perhaps, in very exceptional cir
cumstances

69 Tt 15 very desirable to expressly provide

- (a) Seo page 7
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contracts of any importance that any complaints, valugofbay

notices, ete, made or given by or to the contractor 2

g all mate

1al communie

shall be 1 writing This course has obvious advan- cationson
tages It places not only the terms, but also the date FFie=

of the communication beyond dispute, and both terms
and date may be important It 1s probable too that
the mecessity of reducing such matters to a written
form tends to prevent frivolous complaints which the
maker would be ashamed to see, and be afterwards con-
fronted with, on paper The compiler of this Manual
remembers a case 1n which the officers concerned com-
plamned bitterly that the contractor’s agent never
ceased to mahe petty and causeless oral objections
whenever he had an opportumty Amnother very con-
siderable advantage of requiring that representations
shall be written 1s this  these would completely bar
change of front. A case could be cited 1n which one
of the grievances most emphatically alleged 1n a suit
by the contractor was that the officers of Government
had throughout obstructed his progress by not supply-
1ng plans and materials punctually and thus heeping
his enormous staff of workmen 1dle When the truth
was at length—largely by aid of the invaluable note-
books of the Executive Engineer—revealed, 1t turned
out that so far from this being the case, the fact was
that the contractor never paid his workmen, and never
was able to keep up anything like an adequate staff of
men to carry on the work with reasonable speed Had
the contract required that complaints should be writ-
ten, this dishonest allegation would never have been
made, or, 1f made, could have been at once refuted If
officers gain nothing by a perusal of this Manual be

yond a clear appreciation of the value of ‘blach on
whate le) they nall ropay the orpemse of preperng
it The principle above msisted on 1s of umiversal

application .\ particular instance of 1t will be found

in clause 12 of Public Works Department Form K-1 jotooly the

Nor 15 1t only 1n the actual instrument of agreement bot
that this practice should be observed  All preliminary ;:‘:

e
al

subse

nt com

negotiations and all «ubsequent communications @miations

should also, to the utmost extent possible 1 practice,

{2} Commonly but imcorrectly evnressed as  blach and white *
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be reduced to writing It 1s not, of course, contended
that matters should never be talked over with an in
tending contractor This would be absurd But 1t
can sately be asserted that mne tenths of the disputes
with contractors arise out of oral communications.
Jones based his claim for higher rates mainly, 1f not
entrrely, on alleged speeches by the officers with whom
he had discussed the work His counsel denounced
the evidence of these officers, who flatly contradicted
Jones on the pomnt as unreliable How was the Court
to decide? Very remote considerations mdeed had to
be utilized 1n order to demonstrate the falsity of the
plantifi s assertions The same man played exactly
the same game 1n another case, which affords an ex
cellent 1nstance of an oral agreement which ought never-
to have been so made  He met the Executive Engineer
as he rode along and stopped him  He stated that he
had a larger supply of white lead 1n stock than he re
quired which he was willing to sell to Government at
Rs 20 per cwt, and begged the Executive Engineer to
“relieve um’ of his surplus stock  The Executive
Engineer requested him to send a sample, and one was
sent, on the strength of which the offer was accepted,
and a quantity of white lead was delivered On exa-
mination 1t proved 1n part to be rubbish and the seller
was quite properly requested to remove the whole of 1t
He refused and sued for the price of 1t It turned
out that his statement as to having had this white
lead 1n stock was false 1t having simply been lymng
elsenhere on commission sale at Rs 9 per cwt at the
time of the conversation and not his own property at
all He absolutely dented the conversation as above de
screbed, ard gave the Executive Engineer the lie direct
Fortunately, the Court decided the question of fact
correctly, but 1f only the Exccutive Engineer had
declined to listen o an important proposal of the hind
1 a casual way and had requested the proposer to say
what he wished to say wn writing, all controversy over
the facts of the proposal would have been prevented
Countless other 1llustrations could be given  Officers
cannot too emphatically realize the truth and value of”
the maxim voxr emissa volat, litera scripta manet

-

o9 The uttered word fles away the wr tlen letter rema as
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They will protect not only their employer, the Govern-
ment, but also themselves, from most serious risks if
they will only insist habitually, to the utmost extent
possible in practice, on some record or other being made
of their communications with contractors before, dur-
ing, and even after completion of, their contracts. The
Courts are fallible after all, and where an officer
swears to one thing, and a contractor swears to the
exact contrary, the Court may believe the latter and
not the former. It needs no argument to show that
the pnsition of an officer in those circumstances would
be an oxtremely unpleasant one. The true preventive
is plain and simple : let communications of any appre- ;fmetpreven-
ciable consequence with contractors be invariably writ- e touse.
ten, and let correct copies, mechanical if possible, be
invariably kept and be carefully safeguarded to the
utmost extent possible in practice: and where the stress
of practical business prenents this, at least let a note
of the substance be made at or near the time. This
matter will be again briefly touched upon under Head
II, Sub-head (1), of this chapter.*

70. It has been remarked that “the less one puts Thedolusion
ofa fow, i

on paper, the less chance has a dishonest contractor of avour of
resorting to a ‘hungry lawyer,’ and that “written :keerngo
contracts can almost always be interpreted so as to be u,‘,’:sed,
more favourable to the contractor than to Govern-

ment.” These views can only rest on a misconception.

How is any communication rendered less simple in its

terms by being written down, or more simple by being
delivered by word of mouth? Ts it not quite evident

that the method of information used in no way afiects

the clearness or obscurity of the language actually
employed, and that an oral commumcmon is subject

to a special danger of its own, viz., honest misappre-

hension or wilful misrepresentation ‘of what was said ?

How can a dishonest contractor pervert written words ?

True, he ean twici them into unfair meanings. But

why can he not do the same with spoken ones? Of

course he can, and moreover he can alter them, substi-

tuting ‘more favourable’ expressions which never

* See pages 243—2%6
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were uttered at all Apart, agamn, from the incom
parable superiority of written communications as
regards substantiation of their lerms, they have the
great extra advantage of constituting 2 plain unchang
1ng record for purposes of reference, which to be right-
ly grasped mneeds only to be read To dispel the
delusion of preferring oral agreements, orders, com-
plamts or other representations to written ones, 1t
would be worth while to print in tull the record of
Jones” or Mulchand’s case, but space forbids It 1s
satisfactory to state that, with two exceptions only,
the advice printed above 1n 1talics, and reiterated else-
where 1n the Manual, 1n favour of writing all com-
munications of 1mportance, has commanded the umi-
versal acceptance of those consulted

(7) ARE THE PROVISIONS OF THE PROPOSED AGREEMENT
CXPRESSED IN SUITABLE WORDS?

71 The umportance ot excluding all room for
doubt as to the conditions agreed upon needs no
demonstration, but the rigour of the Law of Evidence,
the provision of which on this subject have already
been quoted and commented on 1n Chapter II, empha-
sizes 1t The parties must stand or fall by the lan-
gauge used No evidence to fill up patent ambiguities
(that 15 to say, ambiguities evident on the face of the
language used), or to explain that by “ two ” was meant
“ four, will be allowed The agreement must speak
for itself

72 The two grand objects to achieve are these
(a) nothing material must be omitted and (b) all that
15 expressed must be unequivocally worded beyond the
reach of perversion For 1t 1s not merely honest mis-
take that has to be shut out, all opportunities for
cunning and 1ngentous distortion by professors i the
art of making blach appear white must also be fore
ccen rnd overcome As regards the inclusion of all
expedient conditions, the Forms of the Public Works
Department Code are very comprehensive A good
many officers have urged that these Forms are seriously
1 nfed of revision, and that a few less elaborate,

7 232
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really simple, forms of work-order * are required

The compiler 15 of the same opinion It 1s, however,

no part of the scheme of this Manual that 1t shall

include such a 1evision This must be undertaken, 1f

at all, 1 conjunction with executive officers of great

experience Again, 1t has been suggested that the

Manual should furnish practical hints as to the best

Torms to use for various classes of works, with a com

mentary and warnings agunst pitfalls Wilale fully

concurring 1n the view that much useful help could be

given 1 this way, the compiler regrets that there 1s no

space for such a disquisition 1n the Manual ~He hopes

that the whole subject may be comprehensively handled

ere long by a much bettcr qual.fied agency than him-

self The same remarks dispose of the suggestion that

the Manual should explain taose modifications of the

Forms which are required 11 order to adapt them for

use on behalf of municipal and other corporate bodies

The whole subject should he dealt with together It 1s Jtenderd

worthy of consideratior however, whether, instead of suggested.

having very lengthy an elaborate forms for execution

by individual contractors, 1t would not be possible to

sterectype by far the larger number of the conditions

contained 1n them and to announce once for all that

save as may be expressly provided to the contrary in

particular cases, every single contract entered 1nto with

Government 15 made subject to the standard condi-

tions  These conditions could be printed 1n all neces

sary langnages and hept at the office of every Lxecutive

Engineer for supply gratis to applicants  They would

thus become umwversally known and understood no

person could ever reasonably plead 1gnorance of them,

and much time would be saved which 1s, or ought to

be, at present devoted to explanation of the prescribed

Torms to inditiduals Every negotiation could then

rest on a solid foundation “ Do you hnow the stand-

ard conditions?” “No ” “Then get a copy from the

office, and come bach when you hnow and accept them,

and not before”  This suggestion has been almost un

animously approved of, and 1t 1s hoped that Govern-

ment will sec 1ts way to giving effect to 1t cre long Tt Spmesrd et

has been proposed that simlar standard schedules of proposed but

rates should be prepared for each diviston  Suchapfr'®
233



cmAr Vi | [GENERAL NOTES HEAD 1, SUB HEAD |7)

schedules, 1f practicable, would apparently save much.
time and vexation of spirit The criticisms received
are, however, umformly agamnst it, on grounds which.
seem to the compiler to be conclusive

Mentally

view the pro 73 The general principle to follow 1n endeavour-
poeden  1ng to provide for all likely contingencies 1s, of course,
foturestage 10 mentally view the particular contract at every stage
of 1ts future career, and to consider what special stipu-
fatrons are called for 1n regard to each stage Most
cases have features pecuhar to themselves, requiring
appropriate treatment Experience shows that in too
many 1nstances details of this kind, which might very
well have been provided for, are overlooked and left.
free to afterwards furnish the loop hole for litigation

which a lawyer covets

oot 74 It may be well to here insert a caution sug-

persuts gested by a distingwished eritic of the Manual, viz,
that carc must he taken to study simplicity and brevity
where 1lliterate contractors are concerned, “ provided
that simplicity 15 not allowed to degenerate 1nto care-
lessness”  All mater1al points should be provided for,
but 1n dealing with such men 1t 15 mecessary to use
the simplest and shortest of langrage

o ’;:c;::}, 75 Turning to the second point— the selection of

agesbove sll unequivocal language—the golden rule 1s this  never

Hints on the -}

sbjecr. . Sacrifice clearness to any other consideration. Re-
petation of a word may be inelegant, but that matters
not Indeed, 1t 15 an excellent plan, where a very 1m-
portant provision 1s contained m a few words, to
deliberately repeat the same sense n different lan-
auage The common native form of hond gives a cap1-
tal illustration of this device Not content wath say-
1ng, for 1nstance, “ one hundred,” st says “ one hundred,
the half of which 1s fifty” Mistake and rorgery are

Acstom  thus rendered doubly difficult A case may with

po advantage be quoted 1n which, 1f this simple plan had
been followed, the Government would have saved some
fifteen thousand rupees decreed agamnst 1t on the
strength of a specification which admitted of two inter-
pretations  Firewood was to be supplied, and both
the dimensions and the weight of the stacks were speci-
fled2 There 15 not the slightest doubt that the inten-

34
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tion was that, besides coming up to the prescribed
dimensions, the stachs were also to come up to the
prescribed weight, but this was not expressed beyond
all question, as 1t would have been 1f some such words
as those just used here three lines above had been
employed, and the dispute was decided quite wrongly
1n the contractor’s favour A few extra words, which
will render doubt mmpossible, are never thrown away
In this connection 1t may be well to draw attention to Bewaroofthe
the dangerous ambiguity of the word “or” It may ™% *
either be intended as a disjunctive particle meaning
“e1ther the one or the other,” or 1t may be intended as
a conjunctive particle conveying that the two terms
between which 1t occurs are to mean each the same as
the other It 1s therefore best to avoid using 1t at ali

76 It has been observed that 1t 1s always advis Shungener
able to avord generalities 1n specifications, such as  1n "'
a workmanlihe manner,” *the materials must be the
best procurable,” and that 1t 15 much better to specify
precisely how the work 1s to be done, and to carefully
describe the matertals  As remaiked elsewhere, 1t 1S Never con
best to avoid, where possible, contracting for materials tuctfor -
by sample Where this 15 impossible contract 1f pos sample 1t
stble by specification as well as by sample Generahties possible
are just the contractor’s and the lawyer’s opportunmty
This observation illustrates the need undoubtedly ex-
1sting for 1mprovement of the Public Works Depart
ment Torms, which largely deal 1n gencralities

77 It may be here noted that invariably, without Alwaysex
exception, quantities should be expressed 1n words as Fyey20ntt
well as figures  One excellent 1llustration, drawn from as wellasi
actual experience, of the danger of depending on®&™*
figures alone has been supplied to the compiler Un
fortunately space 1s not available 1n which to quote at

78 One well established principle of interpreta Ambigutyof
tion 1s this that where the language of a contract 15 Lnguuge 1o
the common language of both parties, an ambiguity 15 be construed
to be construed most strictly against him to whom the frimemrel,
promise 15 made, and 1n fatour of the hberty of the
promiser, “ for to the extent of such construction only
can 1t be sard with certainty that the promser has Thisrolemsy
agreed to be bound” But this rule of construction poPuhedtee
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must not be pushed too far. A painful example of
grossly exaggerated deference to it is furnished by a
recent case. There a contractor who undertook to un-
roof and re-roof a building agreed to be responsible
for damage happening during performance to the
materials “ from any cause whatever.” Durihg the
work, the trusses ot the roof were blown down and
smashed. The Court erroneously declined to hold the
contractor responsible, despite the plainly exhaustive
expression governing the matter.

Ambiguity of s - ca s
i A 79. The last rule needing mention is one which is
lcted by one only resorted to when all other means of construing

Bodet o document are exhausted. It is this, that swhere the
ot that language used was selected by one party only, and not
. by both parties jomntly, any ambiguity of expres-
sion is to be decided against the person who
selected the language. There is therefore some small
Tt T ‘" +n agreement drawn by the
* in preparing and tendering
' + = +xeptance.  These minutice
may perhaps appear too techmical for practical
guidance. It is not so at all. It is just on small
points of this kind that disputes over contracts usually
hinge. Broad matters are never, or hardly ever, over-
Ttisjustin looked. The dishomest contractor and his ally the
tpall matters Jawwyer find their opportunity in fine shades of meaning
sionsofdiz. which in the absence of close scrutiny escaped notice
puteocenr  ywhen the agreement was entered into. The introduc-
tion of debateable terms wilfully is not unknown.
Officers should accordingly use their utmost endeavours
to close every door to controversy by the use of clear
. language, and should remember that it is far better to
be prolix or tautological than ambiguous. “ Vigilan-
tibus non dormientibus succurrit lez,” which may be
freely rendered by an adaption of a proverb—"the

Law helps those who help themselves.”

(8) ARE THE PROVISIONS OF THE AGREEMENT (SO FAR AS
PRACTICAL EXIGENCIES PERMIT) EMBODIED IN WRIT-
ING IN A VALID LEGAL MANNER BEFORE PERFORMANCE
COMMFNCES ?

Bunl, Se 'f}(()‘, It is quite understood by the compiler that,
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however adnurable from the legal adviser's point of Usgency may
s1ew a carefully drawn written agreement may be, the Tondor foreoal
stress of urgent business at times renders :mpractic- contract
able the preparation and execution of one before per ;Lit02en
formance commences  If, for example, a hillside sud- yorkimposn
denly shps down and blochs an 1mportant line of ra1l, 5 st e,
the Time must be cleared 1n the shortest possible spate the excep
of time, and not an hour must be lost 10 elaborating a ">
written deed of contract Iull atlow ance must be made

for such cases they require special handhing, and will

be the subject of a few remarhs further on  But 1t

> unfortunately a fact borne out by bitter experience

that the precaution enjoined by the heading of this
paragraph 1s very often meglected when there 1s no

urgency about the matter There 15 a case on record— Brample of
o claim for over a lakh of rupees—in which neglect neglect of the
of 1t directly led to the itigation  The contractor was™®
permitted to begin work before either he had signed
s agreement or his surety had signed Ins bond  The
contractor eventually turned out to be a most unscru
pulous person  He soon found that the work did not
promise to be as remunerative as he had hoped, and
when the instruments of contract were sent to him for
execution, he made a lengthy series of frivolous chjec
tions to them, and eventually refused to sign them
The Government was thus unable to realize the pro
mised security for performance, and had to make other
arrangements for the work  Not only did 1t thus suffer
for the unwisdom of its officer 1t moreover had to
defend a preposterous claim for damages brought by
the contractor, who, aided by an astute lawyer, carried
1t to the highest Court of Appeal and was with diffi
culty defeated there  Nothing short of grave and
conspicuous urgency should justify the giving of per
mission to a person contracting for the execution of
any worh whatever (and especially so 1 the case of
scrious work) to commence performance before the
agreement has been drawn, stamped (where necessary)
and executed, and 1t 1s submitted that m even the most E
emergent cses the contractor should be required toirgenteases
agree in writing to 4 special set of conditions which 2¢ceptance of

mght be prescribed and published as explamned above of raditnes

27
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sbould be  Under sub head (7) as ‘standard conditions for con-

Tequired tracts 1n emergent cases ’

The law as to 81 It may be here explained that, excepting

;’,ﬂ{;’;‘i,,gm, where the law requires a writing, oral agreements are

mentsex  just as valid and binding as written ones The sub

plamed Yot has already been touched upon 1n Chapter VII of
this Manual, and 1n Head I, Sub head (5) (¢), of this
chapter * There 15 (such special cases apart) no dis
tinction whatever, except that oral agreements rest on
mere memory and are fertile 1n disputes, while written
ones prove beyond controversy the terms agreed on It
15 noteworthy that signature by both parties 15 not
(eacept where specially required by law eg, by
section 72 of the Railway Act) essentaal to the validity
of a written contract, but leaves the door open later on
to deny the final conclusion of the contract (It 1s
not absolutely indispensable that every separate sheet
of an agreement extending over more than one sheet
shall be signed, but, 1n cases where the agreement 1s
not reg.stered, 1t 1s unquestionably right that not only
every separate sheet be signed by both parties, but also
every interpolation and other correction A register-
1ng officer may refuse to accept for registration any
document contaiming an interlineation, blank, erasure,
or alteration, unless the same be at least mmitialled by
the parties wde section 20 of the Registration Act
As already explained at page 185, nothing should ever
be erased  alterations of every sort should -rvariably
be made 1n red 1nk, leaving the orginal words legibte
Proof of what was first written may be of the greatest
mportance ) “If the terms of an agreement be put
1nto writing and the writing be accepted by the parties
as their agreement, though then assent be not evi-
denced by signature, nevertheless the agreement is a
written agreement” This is of great rmportance
LCven 1n the greatest emergency, the officer engaging a
contractor can at least himself write a memorandum
or even telegraph one Mere acceptance of the terms
embodied m such communication would bind the con-
tracter quite independently of his signing 1t A
simple form of ad interim commumecation for use 1n

*See pages 2°0—272
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emergent cases 15 appended,* which mght suffice to
shut out extravagany claims later on

82 The question has been ashed whether, after a Uptowhat
contractor has signed an agreement which can only be ’;;‘;‘{;,"‘,‘;:
accepted for Government by—say—the Chief Engi- contract can
Deer, the contractor, although he may have begun his &y ok
preliminary operations, remains free to throw up the
contract so long as the agreement proposed by him has
Dot been signed on behalf of Government Ihe reply
1s that undoubtedly he remains free to do so as long as
Government’s ‘ acceptance ” (see Contract Act, section
5) has not been communicated to him  The essence of
contract 1s receprocity  There 1s no contract, where
one party 1s bound and the other 1s free, save in the
wholly exceptional cases enumerated 1n section 25 of
the Contract Act (see page 74 of the Manual)  So long,
therefore, as 1t remains open to the Chief Engineer to
accept or reject the proposed agreement, the contractor
also remains free to revoke the offer by him evidenced
by s sigmng the document, although he may volun-
tarily have begun his preparations or performance, 1
reliance on Government’s also signing the agreement
It must, however, be again pornted out that the mere
act of sigmng 1s no? mdispensable to a vahid agree-
ment  As soon as the Chief Lagineer has communicat-
ed to the contractor his unqualifird acceptance of the
proposed agreement, both parties are bound thereby,
and 1t 15 immaterial 1f the Chief Engineer does not
sign 1t at all, so far as the binding force of the agree
ment 15 concerned The written document, and the
signatures of the parties on 1t are merely convemient
emdence of a fact which exists independently thereof

and whaoh conld be proved by other o1 :dencs, ever if
the written document were never exccuted, or ceased

to exist (see section 65 of the Evidence Act, at page 25
of the Manual)

83 The opinion has been expressed that as a great ppqy,
many contracts must of necessity be entered into ecommended
serbally, the few remarhs on this method of contract g whers
1ng contained m the Manual should be amplified  Ths Agreemeat

entered mto

*In Chapter IX, No 6 See alo \o 14
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seems sound. Assuming that the officer concerned has
satisfied himself that a verbal contract is legal (see page
220), it is obvious that as there will be no written
proof of the terms to produce, these ought invariably
to be settled in the presence of a third person of intel-
ligence and respectability, whose evidence is sure to
be available and will carry weight. The officer ought
assuredly to make at the time a clear memorandum of
the terms and of the name and address of the witnesses
present. Again, he should take every possible precan-
tion to ensure that the contractor is at one with him,
by making him recite with his own lips the whole of
the terms, not in a parrot-like way, but in the con-
tractor's own phraseology. All the remarks in sub-
head (7) supra should be borne 1n mind. Under no
circumstances whatever should an officer contract
orally in the absence of witnesses on his side, so as to
expose himself to flat contradiction by the contractor
and to the danger of the great disgrace of being dis- -
believed by a Civil Court.  Corrohorative evidence of
some sort should be a sine qud non.

84. Attention has already been drawn to special
provisions of law regarding stamping, registration,
and the like, all of which must, of course, be attended

to.

(9) Is SAFE CUSTODY OF THE INSTRUMENT OR INSTRU-
MENTS OF AGREEMENT AND OF ALL DOCUMENTS AND
OTHER THINGS MATERIAL TO IT OR THEM CLEARLY
ASSURED ?

85. The importance of preliminary correspon-
dence, etc., has already been illustrated—for example,
the certificates and visiting-cards tendered by Mul-
chand and the goods-forwarding-note in the case of
grain misconsigned to Burdwan. Negligent loss and
criminal abstraction are equally injurious to the party
who needs the evidence, and both should be guarded
against with the utmost care. Where the agreement
is registered, all risk as regards future proof of its
terms is at an end, and it is submitted that every really
important document, at any rate such as are not exe-
cuted in duplicate, ought to be registered. It has

240
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already been explained that any document whatever
may be optionally registered under Act III of 1877
The cost and trouble are nominal the advantage may
be enormous The same remarks apply cqually to
other objects materral to the agreement

86 It would appear sheer waste of words to 1m Inportence
press on officers the importance of preserving samples og asples.
agreed on by both sides as the standard of quality
which the articles or materials supplied are to reach,
were 1t not the fact that time after time even within
the personal experience of the writer officers of long
standing have been found to have veglected this obvious
precaution  The samples of kunkur on which Mul fastanc s ot
chand got his contract have already been quoted ggg‘;igg;'u
Exactly 1n the same way, the sample of white lead senttonc ted
for approval by Jones and on the strength of which he
got his order to supply a large amount was actually
returned to him without the officers even waiting to
see 1f the bulk corresponded with 1t  Action of this
kind literally invites dishonesty, and complicates the
defence of Government suits 1n a most unnecessary
manner  Of course such samples ought to have been
preserved with jealous care as affording 1n themselves
a comvlete reply to any attumpt to extort damages for
Government’s refusal to *ake delivery of inferior
qualities

87 Both the custody and the wdentity of samples poth costody
demand careful attention The writer remembers that 2addestity
the excuse offered for the non retention of Mulchand s equally 1m
kunhur sample was that the officer 1n question gave so portant
many contracts that he had no room to preserve the
samples The reply 1s obvious 1n such case he ought
to have taken care to describe the standard of quahty
1n the agreement itself in terms sufficrently explicit to
render appeal to a sample needles., and this as a rule,
1s probably the wiser course to fo'low  Several officers Atways con
have duwelt strongly on the expediency of contracting fectler
by specificition where possible and not by simple, 1 spectioat on
contracts for the Supply of materrals Where this 15225y
not possible or practicable the greatest care should be where pra
taken of the sample  Tirst to enter into an agreement *be
unintelligible sve by reference to a produced sample,
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and then to throw the sample uway, is inexcusable
rashness, and it naturally led in the case in point to a
law-suit.

88. The above remarks conclude such suggestions
as the compiler 1s able to offer, as regards the questions
chiefly to be considered in entering into a contract.

Piatessiated Beyond doubt, there is much more to be said on this

fn this Chap-
ter.

most important subject, and it is hoped that a perusal
of what has been written in this Manual may induce

officers of experience to come forward from time to time*
with their own comments on all the heads of this

chapter. Their remarks cannot enter too minutely into

detail, whether for or against the suggestions offered.

In this way alone can a really complete and reliable

guide on the subject be eventually compiled. There

are few combinations of circumstances possible which

have not arisen in the experience of some officer or

other If all would put their experience together, and

do their best to leave no useful point untouched. the

aggregate result could not possibly fail to be of practi-

cal utility Answers to such comments could be perio-

dically embodied in revised editions of the Manual
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HEAD 1I —MA1TERS OF IMPORTANCE DURING THE PLR-
FORMANCE OF A CONTRACT

89 When the subjects discussed 1n the preceding Caretul atten-
part of this chapter have recerved due attention, the Hoffothe
chief difficulties of a contract have been overcome A touched on
well drawn agreement will provide for all ordinary mger Hesd I
contingencies, and an honest and well-meaning con- overcome the
tractor will be prepared to meet his employer half-way fhefdifeu!
as regards unforeseen complications Even 1n such a
case, however, and much more so where the contract
has not been advisedly entered 1nto and framed with .
care, there are some questions which require attention
in the course of performonce—poinis none the less
matertal for the fact that they can be briefly disposed
of 1n this Manual

90 The following sub-heads will be touched Suseaus
upon — or Heap IT

(1) The value of contemporary record

(2) Accessibility and supervision

(3) Modification of contracts

(4) The dangers of real ¢v apparent acquies-
cence

(5) Procedure on abandonment or other breach
of contract

(6) Squatters

(7) General prineiples

(1) THE VALUE OF CONTEMPORARY RECORD

01 Throughout the course of a contract, 1t must Mzo1r,
never for one moment be lost sight of that, however Sv® #=s0 (1)
smooth 1ts current seems at first, there may be rochs Iz every con
ahead No one can predict beforehand upon what I&:‘;ﬁl’iﬂé
pont or pornts differences of opinton and disputes may den rocks
arise, or how far back imto the past sequence of events ™™
he may be compelled to search 1n crder to marshall the
cvidence necessary to rebut unjust allegations In a
recent swt, already described as “the collision case,” A conoreto
suggestions of conspiracy and fabrication of evidence ®xample
were freely made against the railway, and, in order
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to rebut these, 1t became necesary to trace back the his-

tory of a particular carriage tor years, as well as te

produce a great amount of tollateral evidence fortun-

ately procurable from old registers Had there not been

a fixed official system 1n force under which, as events
occurred, they were placed on record at the time, the

desired proots could not have becn obtained, and the
plaimntiff s wholly unwarrantable aspersions, as a fact

True antdote devold of a shred of foundation, might have produced
;‘:;’;g:ig” a noxious effect 1n the mind of the Judge Now, the
contemporary antidote to potson of this kind 1s contemporary record
reordinwnt Tt 15 quite 1mpossible to overstate the importance of
‘ written memoranda made at or about the time to which
they refer, moting every imcident and fact of the

slhightest perceptible relevancy i connection with the

contract = The practice of keeping note books has al-

ready been discussed, and examples of 1ts great utility

have been given * As already said, there 1s no inten-

tion of suggesting that every commonplace remark to

every contractor should be noted down Such a pro-

cedure, besides being impossible 1n practice, would

defeat 1ts own object by overwhelming useful entries

i a shapeless mass of epheme,al ones But 1t1s

strongly pressed on the consideration of officers that a

brief note should be made ar the time of every fact

which materially bears on the contractor’s present and

future legal position Hence the stringent rules of

the Public Works Department regarding periodical
measurements If the progress of a work 1s seen to

be defective, and the contractor is orally warned at

the time, the date of this warming may afterwards

i owt 6o be most araterial, as the exact purport of

what was said to him may also prove to be ~ Unless at

least a note was made at the time, these particulars

perish It 1s submitted that there 1s no sufficient rea-

Note books  Son why officers when 1nspecting works should not all
Toasof o carry note-books capable of prodneing every entry in
esterseom  Quplicate, one copy to be retained and the other to be
mended  honded to the contractor This covrse would deprive
him of all opportumty of pleading ignorance, while at

the same time enabling an officer to maintain an exact

* Sea pages 43 and 228232 of this Manusl
244
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record of every material step taken by him since per-
formance began

92 There seems to be some misapprehension on Qbestions to
this subject on the part of a few of those consulted agemot °
One officer contends that such orders would be liable to mytensl
be hasty, and 1f numerous would probably be contradic- an ssewereds
tory of each other  He recommends formal written
orders irom ofhce as preterable Another ofhcer depre
cates the proposal on the score of the labour involved
A third doubts the effimency of the plan, since the con
tractor can deny ever having received the copy A
fourth would prefer a formal ‘order book,” on half
margin, to be kept on the werk  As regards these ob
jevaions, 1t may be observed that the mere trouble of
writing down an order tends to prevent hastiness, and
that written orders are not more but less hikely to be
self-contradictory than oral ones, since previously
given written ones can always be referred to hefore
fresh ones are 1ssued  The labour 1nvolved 1s the very
best 1nvestment of s time that any officer can make
Undoubtedly 1t 1s preferable to 1ssue considered orders
1 carefully chosen language from office, whenever this
may be practicable All that the compiler urges 1s
that no orders whatsoever of consequence should be
delivered orally, and whenever 1t 1s unavoidable to give
such orders at the work, they should be noted down at
the time, and 1t 1s not a whit more laborious to write
over a black sheet producing a duplicate than 1n an
ordinary note booh  Whether this plan, or a formal
“order book,” be chosen 1s immaterial Both have their
advantages, and officers should judge for themselves
which to adopt As to the possibility of the contrac
tor’s denying receipt of a copy, the ordinary course of
business would cogently support the officer’s assertion
to the contrary, and ot any rate 1t 1s better to be able
to prove conclusively what order was written than to
depend entirely on oath agaimnst oath  In short the
case 1n favour of using note boohs 1s conclusive, and the
compiler earnestly recommends such as reproduce en
tries 1 duplicite  In submitting this advice he 1s
supported by officers of great experience Messrs
Newman and Company’s “ Field Memo and Note book ”
is stated to be suitable  The use of official note books

245
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on certain subjects of 1mportance 1s, of course, already
compulsory under the Public Works Department Code

93 The 1mmense advantages of such memoranda,
not only in the event of the same offizer’s having to
prove and vindicate his action 1 Court, but also in
case of Iis transfer, absence on leave, retirement, or
death, have already been touched upon The conve-
nience of being able to thus hand over to one’s succes-
sor, on a sudden transfer for instance, a complete
record of the state of every pending contract in the
division need not be pointed out

94 Perhaps, however, the great utility of a sumilar
practice as to material objects may not have occurred to

proof fonted some  If, for instance, a Auriur contractor 1s persis
out

Photography
33 now a days
a uveful
method of
proof

Mol of tle
abose ro
marks

tently tendering dirty nodules unfit for acceptance, the
simple precaution of selecting, labelling, and carefully
storing a small sample of the rejected material may
save an 1nfimte conflict of evidence afterwards This
fact and the size of certain stones—also provable with
ease by simply heeping a specimen—constituted two of
the many hotly contested questions of fact 1n the much-
quoted case of Mulchand, 1m which 1t 15 regrettab'e to
state that samples of these had not been preserved
95 Tt 1s a question whether photography, now so
cheap and easy, would not usefuliy be employed to re
cord unanswerable proof of the state of important
works on a given date, where the officers concerned con-
tend that the time clause of the contract 1s being
seriously violated
96 The moral of these remarks 1s this that mn

some form or another, visible, tangible, unambiguous
proof of overy fact material to the course of a con
tract should be secured as 1 occurs and after bemng
secured should be carefully ept In the case already
mentioned, where a contractor liable for damage to
certain roof trusses was improperly reheved by the
Court, some most important letters received 1n the
course of the contract from the contractor, and 1n which
he admitted s hiability, vamshed from the office of
the Exceutive Engincer, to the grievons injury of the
defence  Officers should clearly realize that ecery

Fundamentsl contract has within 1t a potential law-surt and llimit-

prine ple

216
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able potentiality of double dealing The only safenevertobs
course 15 to look on every contractor as a possible future forgetten
antagonist and act accordingly from the outset

(2) ACCESSIBILITY AND SUPERVISION

97 It 1s deswrable that officers should at all times Hean 11
mahe themselves accessible to their contractors, or, i *=°
what 15 probably still better, make their sub divisional Importance
officers observe this practice (There 15 some danger o et
~f weahening the sub divisional officer s authority and w theovs
raismg a crop of complamts 1f the Executive Engineer %™
grants frequent interviews himself) Such inter
views snould under no circumstances be permitted to
take place at any officers private residence Offcers
should always be ready to assist the r contractors with
advice when they want 1t and shouid show an interest
1 their work 1n 1fs tair remunerctiveness and satis
factory character and 1n their welfare generally It
18 decldedlg important to make 1t worth a good con
tractors while to contract agamn If in his first job
he has bheen well treated this fact will encournge him
to tender at moderately profitabie rates and to do his
best to maintan the good opimon indicated by the fact
of his re employment” The friendly help and the per
sonal supervision of officers will go a long way towards
creating 2 good spirtt 1n their contractors and towards
making 1t worth the while ot both sides to establish
permanent business relations with each other A close
wntch should be Lept on sub divisional ofheers 1n this
connection to ensure their acting on the principles ex
pressed above It 1s important too that contractors
should 1 their turn pay their *abourers honestly and
punctually or the work 1s sure to suffer Neglect of
this duty was one source of the troubles which gave
rise to Jones' case There 1s nothing 1llegal 1 an Question of
express condition of a4 contract that the contractor shall ;2‘;:‘;2‘:’5,
pay all his Iabourers At specified times and 1n the pre contractors
sence of 1 nimed offic1n] and failure without reason Lbourer di
able excuse to comply with this condition 1t made an
essential one by agreement would constitufe n breach
of the contract entithing the Government to put an end
to 1t and to claim compensation for anv loss directly
resulting from the contractors misconduct  Lhere 15

A7

 —
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however, a .conflict of opinion as to the practical
cxpediency of such a condition. It is feared that many
contractors would resist it: that it savours of undue
interference and might lead young officers into difficul-
ties ; and that it would heavily increase work and drag
officers into Court. On the whole the opinion is pro-
hably correct that such a stipulation ought only to be
necessary in very special cases.

Tho qucstlon 98 It has been asked what is the I;TOP“ course
ments pay- to adopt in order to secure Government’s legal position
g the

e w0 YWhere, a contractor having absconded without paying
anabsconds 015 labourers,—for example, ignorant frontier men in-
sguntnst gapable of understanding the niceties of law, and who
simply look to Government for their money—these peo-
ple are paid by the Executive Engincer, under orders
of the Executive Government issued for good political
reasons. The answer to this question will be found in
sections 69 and 70 of the Contract Act (not quoted in
Part T of the Manual). (Of course the Government has
no right to make such payments whete 1t 1s neither
“ interested ” in the matter nor morally bound—see sec-
tion 70—~to look after the labourers’ welfare.) The
former section enacts that “a person who is interested
1n the payment of money which another is bound by
law to pay, and who therefore pays it, “is entitled to
e reimbursed by the other.” The words in italics are
in the compiler's opinion wide enough to include a
political interest, but what view the Courts would take
on the subject he cannot venture 16 predict. (a) Sure-
ly the prevention of frontier ili-feeling (which might
excite tribal hostility) is as real an mterest as the
direct saving of a few rupees? Assuming, however,
that the Courts were narrow-minded enough to think
that the word “intcrested” must be restricted to a
pecuniary interest, then the Government could fall back
on section 70, which enacts that a person is hound to
make compensation to another who lawfully does anv-
thing for him, not intending to do so gratuitously. Mr.
Justice Cunningham tightly points out that this section
adopts a hroad principle, and the cases cited by him
go to show that where (as in the instance under con-

~ () This appears to be very doubtful.~C. B. P.
248
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sideration) there 1s a moral obligation, although no
legal one, to pay money, he who pays 1t can recover 1t
under this section  The method of recovering 1t, 1f the
amount 1s still due by Government to the contractor,
is sumply to cut 1t from his bills and leave him to sue
for 1t, when 1t can be pleaded as a “set off” 1f the
man’s hills have been paid, the only resource 1s to sue
him, as provided by sections 69 and 70 The best plan
of all, however, 1s to provide for the point 1n the agree-
ment 1tself As to a ‘set off” see the remarks at
page 96

(3) MODIFICATION OF CONTRACTS

99 The question of modifications of contracts 1n Hzan It
the course of performance 15 one of great 1mportance ° **°
So long as the original terms remain 1n force, the con Pomts which
tract 15 clear and plain, and compheations can with Zugtbest
difficulty arise 1f the agreement 1s well expressed and
exhaustive But the moment that those terms are
modified, there 1s sertous danger of future trouble, un-
less the alterations are clearly understood and express
ed Tt 1s always necessary, too, that the indirect
results which the proposed modification may have on
the other terms of the contract should be carefully
realized before the change 1s agreed to  Finally, when
the terms of the modification have een settled, 1t must
be effected 1n a legal manner TFarst, as to precision (1) Theexact
respecting the meaning of what 1t 15 proposed to intro [einie
duce Nothing can be more f1tal than amhiguity, leav
ing 11 open to one side to understand one thing and to
the other side to understand another thing Trouble
15 then certain to ensue  The pest 1llustration within g exampte
the recollection of the compiler of this Manual 1s of mivdiions
dernved from the case about re roofing a building
alrendy mentioned At an early stage of the work a
duststorm blew down and smashed the trusses, which
had not been properly braced together by temporary
battens The contractor, fully conscious of his hah
lity to replace these trus<es under the terms of the
agreement, wrote to the Executive Engineer and pray-
ed him to promise that Government would bear this
loss by paying for new trusses (This was one of the

249
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(2) Clear ex
preve on of
that mean oy
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Ietters subsequently stolen from the Executive Engi-
neer’s office as above described) Now, 1t may be re-
marked 1n passing that 1t was not 1n the competence
of the Executive Engineer to modify the contract as
proposed, 1ts amount exceeding his powers of con-
tracting This pornt will, however, be again adverted
to below, 1n paragraph 103 But 1n any event 1t was
clearly necessary that so serzous a modification, 1f
made at all, should be made 1 explicit terms Instead
of answering plamnly yes or uo, the Executive Engi-
neer merely wrote back to toe effect that, unless the
work, progressed at a satisfattory rate, this proposat
could not be listened to It needless to add that the
contractor took this reply a< a grumbling consent, and
strongly relied on 1t afterwards m Court A more
injudicious answer could not have been devised lhe
first thing to do, therefore, 1s to torm a clear concep-
tion 1n one’s own mnd whether one imtends to consent
to any modification or not and, \f any, then precisely
what modification
100 The next thing 1~ to express the meaning 1n

tended in plamn and unmistakable language This
needs no comment.

‘101 Next no modification should be mtroduced
until 1ts wnderect results on the other terms of the con-
tract have been fully considered  Suppose that,
according to the original contract, time 1s of the
essence, 1 ¢, the whole work has to be completed by a
specified date under heavy penalties Now, 1f any
modification whatever, by way of enhancement of the
work to be done by the contractor be 1ntroduced, with-
out doubt the serious question will subsequently arise
whether such modification did not tacitly amount to a
warver (or abandonment) of the time condition Ac-
cordingly, this point should be fully weighed before
the modification 1s agreed upon, and a further modi-
fication showd also be agreed on, namely, by what
period, 1f any, the time clause is to be extended It
1t 15 not to be extended, this should be earefully stated
n explicit terms  Unless the complete concurrence
of both parties can be reached 1s to all points affected
by the proposed change of the original agreement, the
change should be abandoned

W0



OGENERAL NOTES HEAD It SUB HEAD (3) ] {emar v

102 Lastly, 1t 1s essential that the alteration ot (g Efectm

the original contract be legally effected In this con g fiestonsn
nection, the parties must be duly acquainted with practemist
sections 62 and 63 of the Contract Act, with section 92 ‘“S:;B,'m of
of the Evidence Act, with section 49 of the Registra imowleigss
tion Act, with section 72 ot the Railway Act 1f the thedds
agreement be a special onc to which that section Chapters 1T
applies, and with sections 54, 107 131, and 132 of the }llofthe
Transfer of Property Act 1f the matter falls under
any of these promsions A better instance of the
practical necessity for some hnowledge of these laws
on the part of officers who can bind the Government
by contrarts, 1f they are to work their contracts safely
could not be found Those who have studied the ear
lier chapters of this Manual will be able to appreciate
the formalities which iaay be essential to  vahd
modification of an agreement Tahe a single case as
an lustration A house 1s hired for two years by Anitustr
the Government under a written lease, registored as®en
required by tne Transfer of Property Act and by the
Registration Act The Government subsequently
wishes to alter one of the covenant= of the lease The
lessor has no objection and writes and says so  Now
1t 15 clearly competent to both parties to alter the
origmnal contract (section 62 of the Contract Act)
But inasmuch s the contract 15 one which the law
(Transfer of Property Act) “requires to be mn writ
mg  and has moreover been registered as 1s also
doubly required by law (Transfer of Property Act
and Registration Act) a mere oral or written agree
ment to modify 1t cannot be proved 1n Court nothing
but a written and reqistered instrument will be admis
sible 1n evidence for this purpose {@)

103 Tt should also be distinetly understood tliat Onlyan
only an officer competent to contract in the first ;ﬁgfft"gm
nstance 1s empowered to agree to modifications of the makethe
contract since that 1s 1n 1tself contracting afresh ::;3‘:{‘"
It 1s only “the parties to 2 contract” who can modify 4
1t under scction 62 of the Contract Act (Of course
as already stated elsewhere the contracting officer can
employ a subordinate to communicate s consent who

{n) Seo the remarks at pages 163 and 163 regard ng the app!
the Transfer of Droperty Avt o the Tasab 0 15 (he appl cability of
i 251
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would address the contractor “ by order.”) ~If, there-
fore, in any instance it seems urgently necessary for a
subordinate officer to permit a contractor to deviate
from the written agreement, the clearest understand-
ing should be both reached and recorded that the
modification is subject to ratification by the conmtract-
ing authority.

Sample form 104. It has been suggested that the Manual should

inGuspter  furnish a sample form for the safe modification of an
agreement, with general instructions for dealing with
such cases. A krief form of the sort Las been added
to Chapter IX, as No. 15, with a few notes attached.

(4) THE DANGERS OF REAL OR APPARENT ACQUIESCENCE.

Hean I, 105. It is expedient to poiat out the great im-

(s“;ﬂ-ﬂm’ portance of not losing a moment ir calling a contrac-
g tor to account who is seen to be deviating from his -
undertaking. Acguiescence in any viclation of the -

agreement 15 absolutely fatal. “ Qui tacet consentire

videtur.”® This maxim is sound sense, and its scope

is fully realized by contractors. In Jomes’ case great

stress was laid on the allegation that the responsible

officers had by their inaction acquiesced in and con-

sented to the contractor’s proceedings in so far as those

proceedings failed to satisfy the conditions of the

Forbearance  CODtTact. It must be clearly understood that mere

tsmottobo  forhearance is quite a different thing from acquies-
T anees. Cence in a breach of contract. Forbearance is within

cenco. certain limits and under certain safeguards distinctly

commendable, like every other phase of liberal treat-

ment. But there should be no mistake about it; no

room left to twist it into a waiver of legal rights. A

private case of recent occurrence could be quoted in

which a house was sold. No particular date for pay-

ment was specified, but according to law (section 46

of the Contract Act) the buyer was bound to pay for

it within a reasonable time. He failed to do so.

The seller, much averse to litigation and unpleasant-

ness generally, forbore to press him, and gave.him

extersion after extension of time to pay in. The

** e who remaina silent seems to consent.’”
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grateful purchaser’s return for this generosity was an
attempt to argue that the seller’s own conduct proved

that, as no particular time had been fixed for pay-

ment, he, the purchaser, could pay whensoever he pleas-

ed It 1s therefore most essential that whatever con- Albsolutuly
cession of this (or any other) sorf 15 made should be fortlanes.
categorically limited 1n clear written terms to its true duct indis
extent, and be clearly specified a< without prejudice P=eble
to the right to enforce the contract mn 1ts other ele

ments, and the other side should be made to under-

stand that, unless the concession be accepted on these

conditions, 1t must be deemed to be withdrawn alto
gether

(5) PROCEDURE ON ABANDONMENT CR OTHER BREACF OT
CONTRACT

106 It 15 necessary for officers to know what t0 mmapyr
do 1n the event of a contractor thiowing up the work 55‘;3 EAD
or committing any other breach of the agreement The breach oy
first principle to bear 1n mind 1s that when a contract fonders the
has been broken by one party, 1t 1% not necessarily at ain s o
an end The breach entitles the other party to put an optton of
end tc the contract, but he 15 not ohkged to do so (and, ™"ty
1n the case of many particular scrts of contracts, the
law of “speaific relief ” allows him to sue the offender
for a decree compelling him to perform the contract),
and he can either take this course, 2z, he can “ put an
end’ to the contract or else ‘ sigmfy, by words or
conduct, his acquiescence 1n 1ts centmuance ” (section
39 of the Contract Act) To allay a doubt expressed
respecting the preceding sentence, 1t may be explammed
that 1t 1s not the offender, who has troken his con
tract that has the option described, but the other, the
wjured, party who has that option  Hence the
supreme 1mportance, which cannot be too often or too
forcibly expressed, of all officers expressing their m
tentiens m a plamn unequivocal way The decision Theg..,,
must, moreover, be promptly communicated  This mustbe' ™
point was of great consequence 1n Jones case  If the 7P
decision be to put an end to the wiolated contract, let
ntimation in clear terms be sent, invariably on paper,
and a copy bemng Lept, stating beyond the reach of

253



CHAP V] [GENERAL NOTES HEAD II, 8UB RRAD (6)

. mstake that the contract 1s put an end to If the
intention be to let 1t continue, the terms on which this
offer 1s made should be equally precise, and a definite
acceptance or refusal of them, also on paper, should
be insisted on  If the contractor cannot write, at least
the officer concerned can do so, snd 10 such case he
should prepare a written record of what 1s settled
and having made 1t clear to the contractors intellr
gence, should note on 1t the fact of his having done so
It 15, however, as a rule most undesirable to let &
mutilated contract run on Generally speaking, 1t 1s

Genenslly much wiser to make a fresh deperture altogether—a

wiestto  (ourse which prevents complications It 15 far easter

mekoatresh to enter de nopo™ 1nto a fresh agreement from the
bottom than to bring amended conditicns safely into
harmony with others previously arranged

State of tho 107 In the case of a contractor throwing up the

yorkmustbe work unfinished, 1t 1s of course important to secure

corded without any delay a careful and exact record ot the
state 1n which he left 1t, whether for the purpose of
1miting his future claims, of assessing Government’s
claims to compensation, or of securing clear proot of
the amount of work remaining to be finished, no mat-
ter whether this 1s to be done departmentally or by a
fresh contractor A vast deal of evidence and discus
sion were expended on this particular pomnt in Jones’
case  Clear proof on the pownt 15 incidentally valuable
also for the reason that 1t affords an accurate measure
of the speed at which the contracior was working up
w0 the date when he left

.EZ::’.;;%’?; 108 In this connection 1t may again be remark

cloatlysper €0 that in every single contract be 1t what 1t may,

{y whether | there ought to be a plain agreement as to whether time

easent al 15 “ of the essence ” or not It 1s o constant subject of

¢ dispute Nothing can be simpler than to stipulate
whether it 18 or 18 not to be so

(6) SQUATTERE

Itzan 31 109 A few remarhs on the subject of squatters
@ "™ may be useful Tt 15 often found necessary to permit

** Anew ™
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contractors to bmld huts on Government ground for

their workmen Properly speaking, the contract

should provide for removal ot «ll such huts on the

termination of the agreement But if this point he

overloohed, and the contractor 1> silently allowed co

erect such huts, the law 1n respect of them 1s clear.

According to law, on the one hard, the contractor 15 Theantes

bound to remove the huts when his contractual rela jodnghtsat

tions with Government end, and can claim no compen tractorex

sation for the cost of either their erection or therr Jeizedend
guished

removal, and he 1s bound to remove them with reason irom the

able promptitude, failing which he becrmes 1n respect &ferent case

of them a mere trespasser  On tbe other hand, he 1s trespasser

by law clearly possessed of the above right, the Gov-

ernment having, as  assumed, acquiesced 1n the erec

tion of the huts He 1s entitled to all reasonable faci-

Iities for taking down and carrying away their mate

Tials His case 15 generically different from that of

& mere trespasser, who has erected a hut without the

acquiescence of an offices competent to bind the Gov-

ernment by his acts  Such a trespasser can be evicted

aud has no right whatsoever according to Lnglish law

to re enter Government land 1n order to remove his

materials Under tha, law they have passed to the

owner of the soil In India, however, the law 1s not

so strict and the squatter would be allowed at the

least to remove his materials Had Gevernment

stood by while he bwlt a ‘ pakha’ bualding, Govern-

ment might have to pay him compensation or even

have to give up the land on receipt of 1ts value Lach

case depends on 1ts own merits  The importance of 1mportance

conduct under the great 1w of esftoppel 15 here well of orducl

tlustrated The question 15 not whether the owner

gave v formal consent to the other person’s squatting

the question 1s whether by his words or by lus conduct

he acquiesced 1n it just as under <ection 39 of the

Contract Act quoted abose the Freach of a contract

miy be condoned either by words or by conduct

Squatting should therefore, be carefully watched, and

all scope for the suggestion of acquiescence should be
decisively forestalled

(7) GENERAL PRINCIPLES
110 One or two general principles may be use- HzanI
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fully stated. It is never expedient to threaten vainly.
If a contractor has been fairly warped that in a certain
event he will lose his contract, the threat should be
enforced if the event occurs. If expedient, a fresh
contract can be granted on less favourable terms and
more stringent conditions, where this seems necessary;
but no contractor should be allowed to go on breaking
hus agreement in defiance of explicit warning, Had
this principle been acted on in Joues’ coutract, the case
would mnever have come into Court: Again, the
greatest practicable warning of entorcement of a
penalty should always be allowed® A contractor
may be honestly desirous to do well, and may himself
be decerved by his agents. Timely warning may
enable him to set matters straight and take effective
measures to keep them so. Rescission of a contract
should be the very last resource, as usually involving
both loss to the contractor and inconvenience to the
Government. The former's failure may be due to
difficulties of a serious kind forescen by neither party.
Cases of this sort should be liberally met by prompt
enquiry and reasonable concession, ~Cne other prin-
ciple may be again mentioned. The policy of the
law is to minimise, so far as practicable, legal liability
1n damages by requiring the injured party to do what
in him lies to himself repair the loss. Hence the
Explanation to section 73 of the Contract Act, which
requires the Courts, m estimating the loss or damage
arising from breach of contract, to take into account
the means which existed of remedying the inconve-
nience at the time when it occurred. The duty im-
posed on the injured party by this Explanation to
section 73 should be scrupulously and industriously
fulfilled.

111. The above remarks dispose of the second
main head, and bring the subject to the final stage of
a contract, viz, that of its completion.

*Ses Chapter IX, Forms Nos 8 and 10
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HEAD II —PoINTS TO BE OBSERVED ON COMPLETION
OF A CONTRACT

112 The following sub heads seem worthy of re Sus mmans
mark — oF HEAD

(1) Payment
(2) Recovery of plant and stores

(3) Removal of mater1nls from Government
ground

(4} Record of documents
(5) Memorandum 1egardin, coptractor
(6) Memorandum of experience garmed

1 —PAYMENT

118 Tt 1s surprising how frequently payments are Heo It
made to persons not entitled to recetve them and how 55 **»
much legal trouble enswes from mistakes of this sort
The danger 1s aggravated by the legal principle so
incomprehensible to the lay mind yet none the less
well founded that money once paid under a mistake
of law can never be recovered back It may be as
well to explain very briefly this rule  Where monev qug oo ot
15 paid to one person under the bond fide behief thatlivesto
he 15 another person—e g anotter man of the same g yments
name—or under any other bona fide mistal e of fact explimed
the Courts will assist the sufferer to recover lus
money No principle of law 15 tiereby violated

114 But 1f a person with 2 knowledge of all the 1pappes
Jacts mal es 4 mispayment through shucr 1gnorance of one}y!wp}
the law 1n force 1n the country 1n which he resides oo™

mutake of
then the mazxim comes 1n  vigilantibus non dormien low

tibus succurrit lex * and 1t 1s an inflexibly settled
rule that such money cannot be recovered back  Pub
Iic policy 1t 15 held demands that people shali be
watchful of their own mnterests All hitigation 1s an
evil None wil' be allowed where the need for 1t
arises from neelect or 1onorance of the Inw  Now
this rule 1s obviously of great practical importance to

u

The la v succo rs 1 ose wlo heep awake no those who elomb r
29~
P
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officers charged with the disbursement of public funds
- It shows that they absolutely must understand who 1s
and who 1s not enttled to receive payment, and must
carefully pay to the right person only This matter
aptly illustrates the practical usefulness to executive
officers of such parts of the Contract Act quoted n
Chapter IIT of this Manual as relate to Agency and
Partnership  These may have appeared techmcal and
beyond the scope of an executive officer’s responsibili-
ties, but this 1s far from the truth
Instance of 115 It w.ll suffice 1o this plare to give a few con-
therslo  prete examples of the consequences of meglecting the
law 1n this particular

The luw as to 116 Case (@) Mehtab Sing’s case, already quoted

g;’.’;’;‘"‘""“' at page 175 of this Manual There, a certam rail
way had entered into a carrying-agency agreement
with one 4 4 owed Mchiab Sing some money, anid
Mehtab Sing demanded from the railv-ay payment of
the sums due by the railway to 4, and actually filed a
suit for these sums against 1t  Withont understand
ing the law on the subject of assignment of actionable
claims, the Manager sent a subordinate to confess
judgment for the sums admittedly duve by the raillway
to A, and a decree by consent was passed against 1t
(z¢ against Government) for this amount 1n favour
of Mehtab Sing  Hardly bad this happened, when a
third person, a vald assignee of the sums due from
the railway to 4, came in and demanded payment of
these sums from the railway Now, no erroncous pay
ment to Mehtab Smg would avarl the ralway as
against the valid assignee  As 1t happens, 1t was found
possible to get the aforesaid judgment set aside on
other legal grounds, and the Government was saved
from having to pay twice over, but this was merely a
luchy accident

What person 117 Case (b} A very common insiance of settling

ploseshould yrith the wrong man is that of consignor and con

wmthaato  signee of goods by ra1l  In the case already cited, 1n

ol which the goods-forwarding note was stolen, the con
tract was, uccording to law, entered into with the
consignee and not with the consignor at all The
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claim brought was sct up by the consignor The rail-
way authorities i stating the case never attempted
to question the consignors right to come 1 under the
contract, but the compiler ot this Manual, after -
vestigating the facts, defended the smt on this ground,
and 1t was duly dismussed  Had the claim as made
been settled with the consignor, 1t would have been
competent to the consignee to have started up the very
nest day and demanded compensation, and this very
incident actually occurred e an Engliuh case, where
the railw ay had to ignominiously pay twice over = Tt
1s not expedient to burden this chap.er with a dis
sertation on the rather difficult question of law—
valuable as such hnowledge would be to rallway offi-
cers—with whom 1n various circumstances the carry-
g contract 1s really entered iuto, Lot a carefully
worhed out table for their guidance, covering all the
cages which arise i practice, would be extremely

useful, and may perhaps be submitted by the present
writer hereafter

118 Case (¢) The cases of agents partners, and Mspayments
jount Hindu families furnish nwneross examples of ,‘;‘e‘;”a”g‘;?,f,’
mspayments  Mulchand received numerous payments pistuers ete
for which he gave receipts in Ins own name only
mstead of signing as agent for the firm to which the
contract was given It 1s needless {n say that this
fact was strongly pressed by Mulchand’s pleaders in
support of the contention that the contract had been
given to Mulrhand personally, and rot to the firm
As 1t happens, the firm did not attempt to claxm pay
ment over again, and could 1n this 1ms'ance have been
successfully resisted 1f 1t had done so, but the general
rule holds good, that a firm could 1gnore all payments
improperly made to an unauthorized agent and could
msist on being pard 1n a legal manncr Hence the
extreme mmportance of always makimg certun that the
person claiming money under a contract 1s the proper
person to recerve what 1s due It may be well to here
refer the reader to the notes at page 129 under section
251 of the Contract Act

® Combs cate 3K and N 1
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officers charged with the disbursement of public funds

- It shows that they absolutely must understand who 1s
and who 15 not entitled to receive payment, and must
carefully pay to the right person only This matter
aptly illustrates the practical usefulness to executive
officers of such parts of the Contract Act quoted in
Chapter IIT of this Manual as relate to Agency and
Partnership  These may have appeared technical and
beyond the scope of an executive officer’s responsibili-
ties, but this 1s far from the truth

ances of 115 It will suffice 1n thus place to give a few con
rule crete examples of the consequences of neglecting the
law 1n this particular

law a8 to 116 Case (@) Mehtab Sing's case, already quoted

grmentof at page 175 of this Manual ~ There, a certain rail
way had entered into a carrying agency agreement
with one A 4 owed Mchtab Sing some money, and
Mehtab Sing demanded from the railway payment of
the sums due by the railway to 4, and actually filed a
swit for these sums agamnst 1t Withont understand-
mg the law on the subject of assignment of actionable
claims, the Manager sent a subordinate to confess
judgment for the sums admittedly due by the railway
to A and 2 deerce by consent was passed aganst 1t
(re  agminst Government) for this amount in fasour
of Mehtab Sing  Hardly had this happened when a
third person, a vahd assignee of the sums due from
the railway to A, came 1n and demanded payment of
these sums from the railway Now, no erroncous pay-
ment to Mchtab Smg would aval the raway as
against the valid assignee  As 1t happens, 1t was found
posstble to get the aforesuid judgment set aside on
other legal grounds, and the Government was stved
from having to pay twice over, but this was merely a
luchy acaident

hat person 117 Case (b) A very commoa 1nst wnce of setthng

neshouid with the wrong man 1s that of consigner and con

wato  signee of goods by rarl  In the ease alreads cited, i

d which the goods forwarding note was stolen, the con-
tract was, wccording to law, entercd into with the
consignee and not with the consignor at all The
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claim brought was set up by the consignor  The rail-
way authorities 1n stating the case never attempted
to question the consignor’s mght to come 1n under the
contract, but the compiler ot this Manual, after in-
vestigating the facts, defended the suit on this ground,
and 1t was duly dismussed  Had the claim as made
been settled with the consignor, 1t would have been
competent to the consignee to have started up the very
next day and demanded compensation, and this very
meident actually occurred i an Englh case, where
the railway had to 1gnomimiously pay twice over ™ Tt
1s not evpedient to burden ths chapwer with a dis-
sertation on the rather difficult question of Jaw—
valuable as such hnowledge would be to railway offi-
cers—with whom 1n various circumstances the carry-
ing contract 1s really entered into, Lut a carefully
worked out table for their guidance, covering all the
cases which arise 1mn practice, would be extremely

useful, and may perhaps be submitted by the present
writer hereafter

118 Case (¢) The cases of agents partners, and Mispayments
jomnt Hindu famlies furnish nwnercas examples of f‘l’eﬁ”g‘f{;'
mispayments  Mulchand received numerous pryments partners etc
for which he gave receipts in his own name only
mstead of signing as agent for the firm to which the
contract was given It 1s meedless i say that this
fact was strongly pressed by Mulchand’s pleaders
support of the contention that the contract had been
given to Mulchand personally, and rot to the firm
As 1t happens the firm did not attempt to claim pay
ment over again and could 1n this ms‘ance have been
successfully resisted 1f 1t had done so, but the general
rule holds good that a firm could 1gnore all payments
improperly made to an unauthorized agent and could
msist on being paid 1n & legal manncr Hence the
extreme importance of always making certain that the
person cluming money under a contract 1s the proper
person to recetve what 1s due It may be well to here
refer the reader to the notes at page 129 under section
251 of the Contract Act

* Combs cace 3H and N 1
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119. Some useful questions have been asked as to
the precautions under which alone a person, claiming
payment of moncys due to a deceased contractor,
should be recognised as his legal representative. The
matter, however, is too complicated to admit of exposi-
tion bere. It would form the subject cf very useful
rules for guidance, which might hereafter be circulated
by authority. Onec rough and ready method of at the
same time facilitating payments to representatives
and also safegnarding to some extent the interests of
Government would be to induce -claimants to furnish
thoroughly satisfactory personal security to refund all
money paid to them, in the event of any other claim
being made on account of the debt, within the period
of limitation. The casc of the death of a joint con-
tractor has been dealt with under section 43 of the
Contract Act.

120 It has been suggested that together with all
.final bills the instruments of agreement should be sub-
mitted to the Examiner of Accounts fcr examination
and, if nced be, for criticism. In this way, any
serious errors cr omissions in agreements would bo

brought to light, and might be avoided for the future.

(2) RECOVERY OF PLANT AND R70RES,

121. It is needless to point out that this is a sub-
jeet requiring careful attention. As iegards plant,
it is the opinion of one oflicer that “no Government
tools should be supplied, except in special cases, and
in such cases the cost should be invariably deducted
from the first bill paid, and the tools should not be
received back into store, as constant disputes arise as
to their value when returned.” It will probably be
the opinion of many that this principle cannot always
be acted on in practice. TFor exunple, a Government
enzine or other expensive article may be practically
indispensable to the cfficient and economical perform-
ance of a comparatively small work to be done by,
contract; but no contractor undertaking so light a job
would eare to buy the machine for it. Tt is probable,
too, that in many instances petty contractors could
not aflford to take over Government tools except on
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Joan The subject 1s a very difficult cne, and has led

1 a recent case of great magnitude to considerable

trouble When the contractor will not buy the tools Pomts to be
outright, 1t would seem to be chiefly important to }:‘:g;;“:;:;:
secure clear agreement and proof at the outset on the
following points —

(@) the exact quantities and hinds of teols lent
(b) therr condition and value when lent

(c) that the tools are delivered to a duly author
1sed agent of the contractor, 1f not to
him 1n person

(d) the allowance which 1s to be made for fair
wear and tear

(¢) provision of a competent person as final ar-
brter as to the conaition of the tools on
return, and the sum if any payable in
respect of them
(f) provision for a right to deduct such sum
from moneys due to the ccntractor
(g) the clearest possible prcvision as to the offi
c1al to whom alone the tools may be re
turned, and whose receipt alone will bind
the Government
122 It has been asked whether 1t 15 not possible What s tobe
to lend tools to a contractor on the condition that, 10 smactorre
the event of any of them being lost, a deduction willfuestore
be made of the full book value Such a condition 1Sete
quite possible The whole subject demands careful
discussion with a view to the framung ot rules  Some
excellent suggestions have been received by the com
piler to which space forbids fuither reference here
One question, however, may be briefly answered If
a contractor who has been deprived of his contract has
Government tools, etc, 1n his possession, on his own
premises, and will not surrender them, 1t 1s not cpen
to any officer to enter and seize them. Unless the
matter can be settled by aid of the arbitration clause,
there 1s nothing for 1t but to rescrt to legal proceed-
ings, 4 crvil suit certninly, and possibly a prosecution

(under legal advice) for ermminal misippropriation,
mny be mnstituted

. 201
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Same ro 123 As regards stores, the cbove remarhs seem
merbaarely equally applicable with verbal alterations It may be
remarhed as to hoth tools or other plant and stores
Althungs that the question 15 one which should invariably be
lentshould be Settled promptly Sums due from the contractor in
bettledon  this connection’ should certamly be deducted before
poyment,  the final settlement with hm, and 1t 1s most mmportant
mdmhatty to avord the mecessity of retarding the final bill by
novertode  delay on this or any other account It las been
e observed by a competent authority that punctual
measurements and payments prevent many disputes
It m1y be added that they are a distnet benefit to
businesslihe contractors, whom 1t 15 so desirable to
encourage

(3) REMOVAL OF MATCRIALS TROM GOVIRNMENT
- GROUND

Heap 111 124 A good deal of trouble 15 at times caused by
benwea®  contractors who fal to evacuate the land temporarily
The partes  10ade Over to them  The broad general principle gov
canagreess erming all these cases 1s this —so long as the condi-
they Rl tions of the contract are not contrary to public policy
dissllowed by 25 unreasonable, are not 1llegal or 1mmoral, or anywise
hw declared by the law to be imvahd [as to which pont a
good deal has already been said in this chapter in
Head 1, Sub head (5)] the parties can agree to what-
ever they please  Now there 1s nothing illegal or
otherwise imvalid 10 a contractor s undertaking to for-
feit abwolutely to Government whatsoever he leases
lying on Goiernment ground beyond 2 reasonable
pertod after completion of the contract ~ When, more-
over, that reasonable period has expired, the contrac-
tor’s Iicense to enter on the land for the purpose of
removing what had been lus property, whether tools, or
seaffolding, or huts, or materials whatsoover, is at an
end Thereafter, if he enters, heas a mere trespasser,
and lus entry can be foresbly resisted by those Jaw-
fully 1 poscssion on behalf of Goverrment  So can
us “attempt to remove property which, under the
agreement, is now no longer his at a1l The reviser is,
howeser, of opinion that the course here suggested is
inadsisable—a condition that the material <hould

HY .



JENERAL NOTES HEAD I, SUB HEAD (3) ] [cmar vim.

recome the property of Government would open the
loor to a plea that the condition was in the nature
f a penalty and that under section 74 of the Con-
ract Act only reasonable compensation was recover-
able and Government might well be involved in litiga-
ion. The condition entitling Government to clear
the ground and recover the cost thereof as suggested in
the next paragraph would be far preferable.

125. It has, however, been pertinently remarked How Govem-
by one officer that the Government w.es not require D™ ' e
rejected materials (or other useless articles): what it glearance
does want is that they shall be removed, but that it ¥'®
shall not be put to the unnecessary expense of remov-
ing them It is also asked whether in the event of
Government’s having to clear ths ground (where the
contractor was legally bound to have done so) it is
legal to recover the cost from sums due to the con-
tractor. Such deductions would be quite legal if made qpe 1.y ot
out of sums due to the contractor on thc same transac- ‘set-oft”
t1on, and could be pleaded as a “ set-off ” to any claim
brought by him; see the remarks on this point at
page 97. Even sums due to the contractor on other
transactions could be legally withheld in this way, if
(to quote order VIII rule 6 of the Code of Civil Proce-
cedure) in both transactions the parties “ fill the same
character” This is, however, rather a delicate legal
point, much better avoided in practice by the simple
expedient pf providing expressly in the agreement
itself that the Government shall have power to clear the
ground unless the contractor does it himself within a
stated time, and shall also be entitled to recoup itself
out of sums due to the contractor on any transaction
whatsoever  This matter would be suitably provided
for amongst the “standard conditions” reconimended
elsewhere in the Manual. The reviser suggests that
every contract should contain a condition empowering
Government to retain moneys due under it to a contrac-
tor against, or as a set-off to, moneys due to Government
by the contractor on any transactions whatever. A
further safeguard would be to Tequire the contractor
to give adequate security for due performance by him
of his undertaking to clear the ground. .
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126 It has also been asked what right a contrac-
tor has 1n bricks rejected by Government, or burnt by
him 1n excess of the quantities ogresd for As re-
gards rejected bricks, the matter ought certainly to be
provided for 1n the agreement 1f 1t be desired to claim
such bricks for Government  Considering that the
value of their material, which alone belongs to Gov-
ernment, 15 (practically) ne, 1t would seem quite un
reasonable to prevent the contractor, at whose sole cost
they were made, from selling them as best he can,
unless he has specially abandoned his rights 1n them
The question becomes less easy, 1 proportion as the
value of the raw material increases and the cost of
manufacture dimimshes The only sure resource 1s
to regulate the point by express agreement beforehand
As regards bricks Anowngly burnt in excess of the
agreed on quantity, st appears to the compiler that
the contractor would have mo legal right in them, hs
use of Government ground and material being un
warrantable, and therefore constituting a “‘turpes
causa * giving rise to no cause of action’ Bricks
not wilfully burnt 1n excess would seem to be on the
same footing with bricks rejected A margin must
be burnt 1n excess to provide for rejections

127 Again 1t 15 asked what steps the Executive
Engineer should take 1f the contractor, after due
notice, refuses to remove the materials, or such articles
as rejected sleepers or the ke Again the compiler
would observe that the true solution 1s express provt
sion 1n the agreement Failing this, 1f the materials
have any market value, 1t seems legal to sell them by
auction after ample warmng deliwvered n wrifing to
the contractor,t holding the nett proceeds at his dis
posal If they have no market value and therefore
cannot be otherwise got rid of, the only course would
be to arrange with some adjomning landowner for per-
mssion to remove them on to s land, and to do this
claiming the cost afterwards from the contractor It
may be well to pownt out that the legislature has ex
pressly provided for the disposal of goods unclaimed

ase canse

* A b
+ See Cha ter IX Form No 24
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or on which money 1s due, by sections 55 and 56 of the
Ralway Act, IX of 1890

128 Above all things, 1t 1s mportant in these Aboroallbe

cases to speah with no uncertmn sound A veryguge
regrettable 1nstance to the contraly recently came
betore the writer, where a contractor had not merely
been allowed to go on occupymng without authority
Government land, but actually went on manufactur-
g bricks upen 1t, ostensibly on behalf of Govern-
ment, 1n defiance of teebly worded and halting remon
strances from the responsible offictal  The right rule
18 to provide on the pomt 1n most itberal terms 1 the
first instance, reserving ample facibties to the con-
tractor for the convenient removal of his property
Having done this, let him be held te those terms to the
letter, and 1 the event of his disregarding them—
the utmost practicable warning being, of course, given
to him, and wnrariably in writing—let the condition
be enforced decisively and unequivocally

(4) RECORD OF DOCUMENTS

129 A good deal has already been said under Jmnli,
various headings as to the importance of carcfully {i® *™®
arranging and pigeon holing the documents material
to a contract, both before and when 1t 1s formally
entered 1nto, and 1n the course of 1t If this practice
has been duly observed, the final arrangement and dis
posal of such papers will give no appreciable trouble
It may scem useless accumulation of rubbish to pre Lee rvayion
serve papers where a contract 1s settled up ‘sltlloutg:tlc‘r‘l!‘";
Iitigation, but this 1s not mvariably the case  Much “hnu:gn"“"h’
value attached 1n Jones’ case to facts provable only by et
the records of a previous and finally wound up con el
tract got by him on the Eastern Bengal line —for
example, s own letters in that case praying for
enhanced rates, and so on

130 Aeain, 1t 15 not inconceivable that Within a Neelot gy
comparatively short period after scttlement reasons ;‘:“"I;lenlu
may be discovered rendering a smit against the con- m';{mﬁ'iﬁ"
tractor_or even Ius criminnl prosecution, most neces- (ocluson of
sary  Tn a late commissariat case, a purchasing agent”
professed to have stored some 11,000 maunds of gran,
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and was paid 1in full for that quantity The matter
seemed finally settled But within a month or two
information reached the officer concerned (who had
been on leave when the incadent occurred) which led
him to seize the keys and papers of the agent 1n ques-
tion, and 1t was then discovered that no less than 2,500
maunds of gram was short Fortunately the material
papers were still productble, and 1t was practicable
to prove the case

Valuable 131 When there iz any reason to apprehend a
E:*,’f:;:‘s:gi‘: disagreement with the contractor, of course the neces-

lock snd key 51ty to carefully arrange and safely guard the papers
1s much augmented It 1s a golden rule (already
msisted on at page 19 of this Manual) that the very
first step to take on the shightest whisper of a dispute
15 to put all relevant documents safely under lock and
Ley Indeed, theft 1s not the only danger to which
paptrs of mmportance left lying open are exposed.
There 1s too much reason to complain of surreptitious
disclosure of confidential documents Nothing 15 more
common than to find the Government called on to pro-
duce such documents, of the very existence of which
the other side ought to have been unaware and which
could only have come to their knowledee 1n an under-
hand way This sort of rascality also 1s checkmated
by prompt and thorough locking up of the originals
In the same way, opimons gnven by the legal
advisers of Government on disputes and cases sub-
mitted to them for opimion should be treated as Con-
fidential and be carefully guarded It has come to
the knowledge of the reviser that in several instances
the contents and purport of the opimon and advice
given has been conveyed to the other party In one
case a complete and correct copy of the Legal Remem-
brancer’s opinion was given to the reviser by a Com-
missariat store heeper who admutted that 1t had
been left with hum for a might by a Commissariat
clerk
Also val able 132 Tt 1s hardly necessary to add that the above
=Pl remarks equally apply to the evidence afforded by other
material objects ~What more graphic or convincing
pro%f, for example, could have been forthcoming to
66
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settle the controversy as to the quality of Mulchand's

lumps of clay, described by him as cleaned Auniur,

than the production of a few of the lumps themselves, °
piched at random from lus stachs, and carefully hept

for the day of need? Yet this (as previously stated)

was never done, although hitigation had already be

come a highly likely contingency It cannot be t00 Vateralstor
often repeated that 1t 1s useless to begin manufactur Jfenee
g weapons of defence when a dispute has already x\nredm{e
arisen The contractor can choose hus own time, and rroper tme
only too clearly realizes the advantage of waiting—lus

own proofs meanwhile perfectly matured and in order

—to the latest possible date before delivering his

attack If the Government armoury then be empty,

1t 15 too late to hope to orgamze a successful
resistance

(5) MEMORANDUM REGARDING CONTRACIOR

133 It 1s not contended that ofhcers can spare the Hesw 1
tume for the labour of preparing a memorandum inf®2esw
regard to every petty contractor employed  The pres g,
sure of exccutive work 15 fully recognized as render- unin ot 11
1ng such a course 1mpossible But 1n the case of large fvqurotse
worhs, and especially where there 15 any likelihood of notous tyum
the same man being again employed, a memorandum, Frant con
however brief, ought certainly to be recorded concern "
1ng lam  Lvery single opinion expressed on this pro
posal 1s 1n 1ts favour  Let tt be assumed for a monent
that all officers adopted this plan simultaneously, and
adhered to 1t for a year Is 1t not evident that there
after every one of them would reap the benefit of 1t?

In order to test the quahfications of any person tender

g for a large work all that would be necessar

would be to requre ham to state where he had last
been employed and to ash the officer 1n charge of the
division pamed to send a copy of s notes on the
individual i question A good enample has already
been given of the dangers resulting from the absence
of such a system, vz the re-employment of AMul

chand 1n the very next division, mmmedately after he
had falsely denounced the Lxecutive Engmeer as g
Iiar  Such a person ought never agun to have

27
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recerved & contract from Government, yet, so long as
no systematic record of services 1s mantained, such
ncidents will continue to occur It 1s hoped by the
compuler that the institution of a ‘black register ” such
as has already been alluded to at page 210 will go far
to prevent contractors from concealing discreditable
past employment under Government, in which they
failed to give satisfaction  This 1s no more than what
15 believed to be the practice of the Trades’ Associa-
tions regarding the characters borne by the customers
of any member There 15 indeed no apparent reason
why such a register should not be used to record the
f]hgr'lcters of all important contractors both good and
a
(6) MEMORANDUM OF EXPERIENCE GAINED
lsiunlll. 134 The experience of all professions supports
@ " the assertion that there 15 no more useful practice than
that of noting down at the conclusion of a case the
points which have arisen and been specially thrashed
out 1 the course of 1t Every case has 1ts own new
features, and 1t 15 only when the pressure of necessity
compels us to thoroughly work them out that we do so
Theonoway In mo way can experience be more profitably acquired
;‘e’r“‘:’;‘c‘z",ﬁo than by a methodical and systematic record of indivi-
makesystemm dual questiens as they occur and come under exami-
atienoted  pation, noting the authorities consulted and the con-
clusions reached Much useful local information
could thus be compiled The qualifications of 1ndivi-
dual contractors arc an example of 1t The special
facilities or difficulties of the division as affecting
rates, time requistte 1n the division for given work,
quality of the work to be expected there, and the like,
can thus, and only thus, be effectively classified
Great difficulty was experienced 1n Jones’ case by the
officer who gave the contract, and to some extent by
Jones himself, 1n_ascertaining such particulars for
Simla A vast deal of useful special knowledge
resulted from that contract and the laborious and
expensive defence of the resulting law suit  More
especially 1n a new country such, for example, as
Baluchistan, any officer who took the trouble to
tabulate the subjects upon which reliable data are
268
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wanted, and to perseveringly collect these data as lus
experience widened, would not only profit largely by
them himself, but also confer a like advantage on hus
colleagues and successors The compiler of this
Manual feels sure that not less than fifty valuable and
novel lunts for future guidance could be collected
from the 1nvestigations carried out 1n the one swmt al-
ready quoted as the ‘collision case’—hints cqually
uscful to every railway admimstration 1n the country
The 1dea which 1t 15 desired to press 1s this 1t vught
never to be possible for loss to result to Govern nent
more than once from ignorance or mistahe on any one
subject Experience once bought should be available
to all, yet 1n the absence of a systematized record of
hnowledge guined, there 1s nothing to prevent the very
same errors from repeating themseclves time after
tume, 1 whatever class of work they occur, and in
offices 1 the same division, possibly next door to each
other, or even 1n the very same oflice

Government
ought never
to sufler moro
tian onca
from the

50 0 mustale,
cte
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HEAD IV.—How TO PREPARE AND SEND UP A CASE FOR
LEGAL ADVICE AT ANY STAGE IF A DISPUTE OCCURS.

Sup-neans 135. The following sub-heads require comment :— ~
e ’ (1) The need to realize the position of the legal
adviser.

(2) The duty to state all relevant facts favour-
able or adverse.

(3) The consequences of stating a case incom-
pletely.

(4) The duty to preserve evidence quoted in the
stated case.

() Form in which the case should be stated.

(1) THE NEED TO REALIZE THE POSITION OF THE
LEGAL ADVISER.

Heap 1V, 136 An able officer has remarked as follows : “ It
fen=A®  is very curious how strange the modes of thought of
offcers 1 & legal adviser appear to the lay mind when a case
rometimes to ywhich appears as clear as day to the latter is sub-
xeabuewhat mitted for opinion to the former.” Novw, it is precise-

may in re- Y Y . e
;\;-g;:nl:lgh- ly because executive officers fail to realize the position

facts, of the legal adviser bimself and the character and
Agoed extent of the difficultizs which beset the course of a
oedr case in the law-cousts that his ‘modes of thought’

and his demards appear to them so strange and at
times unreasonable. How absurd and vexatious, for
example, would the Manager of the Railway not have
considered a demand by his legal adviser, prior to the
trial of the ‘collision case,” for clear, positive proof
that the carriage No. 437 in which the plaintiff was
travelling when the collision occurred was actually
the vehicle called into Lahore, at the request of the
legal adviser, for inspection at the triall Yet it is
none the less a fact that in the course of this case it
was calmly suggested by the plaintifi’s pleader that,
in order to bring forward a carriage of which the
internal fittings favoured the defence, the railway
officials had deliberately unbolted the number-plate
437 from the true vehicle and bolted it on to another
and, in order to simulate the weather-worn painted
270
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yet the compiler of this Manual could specify an
mstance in which facts of this class were lett out, and
with signally disastrous results, from the case as sub-

Legal mitted for opinion. A legal opinion, it must be borne
cpoxnesl in mind, is invariably expressed “on the facts as
“en the acts stated.” The adviser accepts no responsibility what-

nasta ever for the correctness or completeness of those facts.

Of course, if he detects a gap or sees reason to think
that facts favourable to either side have been—in-
advertently or otherwise—omitted, he would (or ought
to) enquire about them before expressing his opinion :
but he may or may not detect such matters, and he
may or may not make such enguiries : if he does not,
and an opinion is given, correct on the facts stated, but
altogether unsound on the whole of the facts as they
really exist and can and (so far as they are favourable
to the other side) pretty surely will be proved at the
trial, the department on which the discredit of defeat
Heneyree Will fall has only itself to thank. It is in this con-
tualmleoot nection that the great practical value to executive offi-
inzthesrete. CeTS of Chapter IT of the Evidence Act, on the rele-
Tangol vancy of facts, comes in most markedly, and that
perhaps the clearest explanation of the inclusion of
much of it in this Manual can be found. Those
officers who know best what facts are relevant, whe-
ther for or against them, will best guide the course
of contracts in their charge, will best state their own
case, and best anticipate and rebut the line of attack
which their adversaries will adopt:

Tostate the 140. Tt is not merely expedient on selfish grounds

:?ff.’;if:f; to state all known facts bearing ¢n the ease: it is,

duts moreover, 2. clear and pasitive duty. This fack is well
expressed in the following estract :—

““ The object of Government in sanctioning either the in-
stitution or defence of any «uit is simplvy to establich the
truth; and whilst Government expect the utmost vigilince
aud care on the part of those entrusted with the conduct of
litization on their behalf in asserting and protecting their
just interests, they would impress upon pleaders who have
the charze of caces that they will not countenance anv attempt

HAR e M S R A

fo sa-* r ort-
ante ° - . - - "
And " -t gLt Lttt

it
%2



GENIRAL NOTES BIAD IV, 8TB BEAD {3) ) {erar vm

executnve officers while the subject-matter of future
Iitigation 15 1n their hands as to pleaders entrusted
with the conduct of a case 1n Court

141 The general rule may be here stated that Thint proci
when an ofticer 15 doubtful of the relevancy of any feginar

particular fact, hus best course 15 to state 1t, and not irlevsner,
to omit 1t doubtiul

142 It 1s perhaps desirable to specally draw "
attention here to sections 19 and 20 of the Limitation
Act quoted mn Chapter V supra

143 Reference to subsequent communicitions Fourthly—~
with, and payments made to, tho opposite stde should ghrszmes
always be included 1n the statement of a case, they nmications
may have a most important influence, or none at all, x‘y"m::&w
on the legal position of the parties Their bearing theother
should assuredly be examined before a decision to*?°
fight or to submut 1s reached A private case recently
occurred (already referred to in this Manual) 1o which
legal advice was taken on a stated case  Nothing was
said 1nadvertently, about a communication conveyed
at a late stage, long after the breach of contract was
complete, to the proposed defendant, intimating that
the mjured party had resolved to finally drop the
matter Now 1t turned outf, as 1t happens that the
defendant was not as a fact induced by this message
to “alter his position to his prejudice’ But suppose
that on receipt of the message, regarding the incident
as closed Be had burnt all his papers connected with
1t, and had thus weakened his legal position  In such
a case on the admirable principle of “estoppel” al
ready explained at some length supra, this fact would
have afforded a complete defence to the swmit subse
quently filed against him and the plaintifi's legal
adviser would have been the first to tell him so had

the incident 1n question been brought to his know
ledge when he was consulted

(8) THE CONSEQUENCES OF STATING A CASE
INCOMPLETELY
144 It 1s necessary to realize the inevitable con Hean 1v
sequences of sending up « case for opinion 1n a patent SU2ump
1y 1ncomplete form  The adviser has two courses only @

x 213
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Negleeto!  open to him either to give an opimion expressly

these rules

moonlyre  assuming the omitted facts :n a manner stated, or to

witmbam send the reference back for imsertion of those facts
In either event the department concerned 1s bound to
mvestigate them before 1t can safely allow the case to
go 1nto Court, and 1t would thus have done better to
have made the enquiry first and the reference for
opinion afterwards Complications are, moreover,
possible 1f the reference be summarily disposed of on
stated assumptions Some of the omitted facts may
turn out to have been rightly assumed and some
wrongly 1In such event the department cannct tell
whether the legal conclusion would have been affected

;f,::““ or not by full knowledge of the facts A case hap
pened quite recently where a contract which had been
gwen to a person was departmentally rescinded with
out taking advice on the allegations of law and fact
that he had no night to take it up having as a fact
been a Government servant at the time The question
of fact was not enquired into Upon a suit being
threatened legal advice was taken On the expressed
assumption that the alleged fact was true the adviee
given was to defend any suit that might be brought
for compensation on account of alleged wrongful
reseission of the contract The swit was filed Then
the legal adviser called on the Department to produce
1ts proofs of the fact assumed and 1t was at last dis
covered that the Department had been misinformed
that no valid rule debarred the plaintiff from taking
up the contract he having been on leave without pay
at the time and that the rescission had been unjustifi
able Adequate knowledge of the principfes of sound
mvestigation of facts would have saved the Depart
ment from the double blunder of wrongfully breaking
the man’s contract to begin with and 1ll advisedly
forcing him into Court for redress in the end

(4) THE DUTY TO PRESERVE EVIDENCE QUOTED IN THE
STATED CASE

Rzan IV 145 This subject does mot correctly speaking

§5r 4™ form part of the main one now under consideration,

Theveedto  but 1t may conveniently be again touched upon n
274
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this place It must never be forgotten that in theesteguara
practical aspect of the matter the mere existence of :;‘P‘};”,‘::d
evidence 1s by no means everything, that evidence must
be produced and proved at the trial, which may not
take place for jears, evidence which cannot be ma-e to
appear at the proper tume 1s just as useless as that
which does not exist Hence the obvious mmportance
of efficiently safeguarding documentary and all other
vistble evidence, and also -of consistently securing
proof amply sufficient to establish that the evidence
has not been altered 1n 1ny way from 1ts original state
In ‘the collision case’ 1nferences of immense 1m Iustration
portance hinged on the physical structure of thegiforeve
upper berths of the carriage in which the plaintaff thsrate
had travelled When No 437, the very carriage, was
produced, strenuous efforts were made to persuade the
Court erther that another vehicle altogether had been
fraudulently substituted, or else that the internal fit
tings of the upper berths had been materially changed
sice the date of the collision 1n a manner disentitling
the defence from suggesting any inferences relating
to the questions at 1ssue and based on these fittings
A long and severe struggle ensued over the latter
point, resulting 1o the defeat of the suggestion de
seribed, but only after great Jabour and anxiety on the
part of the counsel for the defence Had this carriage
been minutely drawn with every detarl as soon as
possible after the complaint of the passengers severe
mjury was first made on the morning succeeding the
accident, or had 1t been kept under strict surveillance
as regards repairs, even of the pettiest kind, between
the accident and the trial, the attempt to import
doubts concerning 1t could have been instantly demol
ished without trouble and without risk of failure
Examples have already been given of the criminal
abstraction of precious documentary evidence from an
Executive Engineer’s office and from a railway regis
ter  Others could be added but more would be super
fluous  The above observations suffice to show that 1t
1s necessary to heep a close watch over the safe custody
of all evadence of fact on the strength of which a legal
opinion 15 obtained, so that 1t may be producible 1n
time of need

AR
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(5) ForM IN WHICH THE CASE SHOULD BE STATED.

146. There are two classes of reference—one,
where legal advice is desired on a specific point only,
and the other, where it is proposed to imstitute or
defend a suit at law if so advised. The former class
of reference is comparatively simple : the exact point
referred should be stated, and then, as concisely as
completeness permits, the relevant materials for deci-
sion should be marshalled. Herein the officer will
utilize his knowledge derived from a study of the few
Acts, portions of which are printed in this Manual.
It must never for a moment be forgotten that (as has
already been partly explained) a lawyer will readily
accept as correct whatever facts are stated to him as
proved without in the least concerning himself or
delaying his disposal of the reference to investi[glabe
the conclusiveness of -the evidence (if any) deemed to
establish those facts. This remark would be omitted
as superfluous, had not the compiler of this Manual
quite recently experienced considerable difficulty in
making the point clear to an officer of long standing
and ability.

147. Where a dispute has arisen, and it appears
desirable to set out the whole case and obtain legal
advice as to the institution of a suit for damages or
the defence of one if instituted by the other party,
the case would with advantage be stated, so far as
may be necessary, on the lines of the report which is
to be submitted when an officer definitely proposes
such litigation. The form of this report varies in
different provinces, but that in force in the Punjab
may be selected as a guide. It is contained in the
Punjah Civil Suit Rules 8 and 16.  Rule 17 prescribes
who should prepare the report and through whom and
to whom the report should be submitted. The Suit
rules in question are given in appendix D.

148. An attentive examination of the directions
contained in the rules will convince the reader that
without, adequate knowledge of the law applicable, it
would be difficult, if not impossible, for any person to

2 Com};?(t;ently comply with them. They postulate
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acquaintance with the substantive law giving rise to

the right to sue, with the Law of Evidence, with the

Law of Registration, with the Law of Stamps (since
documents not satisfying that law are inadmissible 1n
evidence), with the Law of Limitation, and, 1 parti-

cular 1nstances, with the Transfer of Property Act or

other spectal Act under which the matter falls No Suts nganet
swt can be mmstituted agamst Government untal the Soremment,
expiry of two months from the service of a ‘ notice of actonre-
action’ upon the Collector of the District or upon a %4
Secretary to the Local Government in manner pre

seribed by section 80 of the Code of Civil Procedure

It 15 hoped that the extracts reprinted from the more
generally useful Acts, and the foregoing remarks, will

to some extent overcome the difficulties which sur-

round this subject, and will enable executive officers to

more fully appreciate the “modes of thought” of a

legal adviser They may rest assured that nothing Ieglsd
can be further from his wishes than to cause them Tyer®™"
needless trouble He may ask for information themore eapr
relevancy of which 1s mot apparent, but 1t 15 quate “™™”
certain that, 1f for no better reason than to save him

self the labour of calling for it, he will never ask to

be furmshed with particulars which he does not

believe to bear materially on some part of the case
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HEAD V —GENERAL PRINCIPLES WEHICH IT IS
DESIRABLE TO OBSERVE IN DEALING WITH
CONTRACTORS

149 This subject can be disposed of 1n very few
words Neither argument nor illustration 1s neces
sary 1n aid of the propositions submitted These pro
positions are, however, exceedingly important, and
unfortunately they are not i all cases observed The
following passage, for which the compiler of this
Manual 1s responsible, embodies the views which 1t 15
desired to advance —

¢ It may be premsed that the plamn duty of every Gov
ernment officer 18 to be just and liberal 1n s tramsactions
with the public, and that in considering (laims advanced, 5o
long as those claims have not passed mnto actual litigation, 1t
15 obviously incumbent on him to weigh them upon their
merits—in short, 1 the spirit of honourable and upright
dealing between man and man Whether the matter be re-
garded from the stand point of justice, equity and good con
scrence, or from the sordid one of pecuniary self interest
alone, the conclusion 1 identical The honour of Govern
ment 1s involved m the even handed admimstration of all 1ts
commercial undertakings A public officer who takes anv
unfair advantage of private persons doing busmness with him
as such disgraces his employer It 1s a satisfaction to Jmow
that this principle has already been emphatically declared
and to here quote orders which, although ‘only provincial are
of umversal applicability, and cannot be too widely made
known ‘The special attention of all officers 1s also drawn
to rule 31, (2) which enunciates the prinerple that no person
having a just claim agamst Government should be compelled
to resort to litigation to enforce 1t and directs all officers of
Government to make all reasonable attempts to bring about
amicable adjustments of disputes ITie object of tie notice
of smit prescribed by section 424 (b) of the Civil Procedure
Code 1s to allow ample time for mquiry imto, and settlement of,
all just claums against Government, and the Lieutenant Gover
nor expects all officers to make the best use of the opportunmty
of equitably and amicably adjusting such claims given by this
provision of the law’' The High Court, North West Pro
vinces has also well expressed the same view of the intent of
a similar section 1 Act XV of 1873 at page 113 of Vol IV
of the Indian Law Reports, Allahabad series The pecumary
nterests of Government no less clearly require that its busi-

(a) Now rulo 2.
{4) Section 80 of the present Code
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ness transactions shall be conducted 1 an mmpartial and con-
cibatory spirit Sharp practice may overreach a confiding
contractor once, and may thus put a cerfam amount 1into
Government’s pocket But conduct of this lind speedaly
becomes notorious, and brings its own reward No sensible
person will deal on the same terms with an officer known to be
unscrupulous which wculd be deemed remunerative enough 1f
fair treatment of unforeseen differences might safely be relied
upon Thus the direct result of deparfmental harshness,
chicanery, or quibbling when once discovered 1s that on all
future occasions the gu.lty department will have to pay those
contracting with 1t at heavier rates, enhanced agamst Gov

ernment by way of a special msurance against similar oppres

sion, until & faurer policy again prevails and confidence 13
testored We fear that the cases, exceptional though they
doubtless are, mm which these obvious principles are over-
looked, are not as rare as they ought to be  Energetic officers
are naturally keen to demonstrate that their particular depart

ment 13 remunerative to the State, and financally creditable
to therr own admimstration of it This desire 13 apt to blind
them to the real ments of differences arsing between them
and private persons, and to betray them into conduct which
provokes the reflection that Government officers will descend
to official meannesses of which as private individuals they
would be ashamed ** (a)

150 If officers will only remember that 1t 1s to
the common advantage of themselves, of the Govern-
ment, and of all deserving and competent contractors
to allow fairly remunerative rates to those dealing
with any department of Government, to approach un-
foreseen difficulties 1n a fair and hiberal spirit, and to
conciliate contractors by courteous and ready help
where wanted, they will not regret 1t Theiwr great
aim should be to carefully choose good men 1n the first
1nstance,—to make 1t worth the while of such persons
to render good service,—and, so far as possible, to
steadily re employ them on future occasions in pre-
ference to strangers

(@) The smportant. portions of thus pasagraph are incorporated 1a the
Punjab Cinil St Rules (appendiz D) which should be referred to

219



CHAPTER IX.

MISCELLANEOUS FORMS OF NOTICE.
ABSTRACT OF THE CHAPTER

Sampls Forms why submitted . . . . . .
Forxt No 1 -—To protect from disclosure communications madu for
the sake of peace (Evidence Act, section 23) .

ForM No 2 —To protect from disclosure communications made
with a viow to mutual admission of 1ndssputable
facts (Fidence Act, soction 58)

Form No 3 —Form of commumeation for the purpose of notifying
revoeation of a proposal {Contract Act, section 6)

Fory No 4 —Form of communication for the purposs of requir
ng acceptance of proposal in prescribed manner
(Contract Act, seetion 7{2) ) .

TorM No 5 —Form of commumention for the purpose of requir
mg performance of contract where consent has
been induced by fraud or misrepresentation .

ForM No 6 —Form of communication for the purpose of pro
tecting Government nterests 1n urgent cases not
admittng of ordinary formal procedure . »

ForuNo 7 —Form of communication with representative of de
ceased contractor, on the latter s death

Fory No 8 —Form of communication for the purpose of ernmg
a peceant contractar

Forx No 9—Forms of communication to mmtimite rescission of a
contract (I} for cause stated , (II) for no cause
stated, 1n exercise of specal povser under the
contract .

Forxt No 10 —Form of commumcahan to mhmate breuch of
contract, that other arrangements will be mude
and that compensation w:ll ba claumed

ForxNo 11 —Torm of 37 h
13 not umng uasonnble (hhgencu (conmce Aee,
srction 46)

Forx No 12 —Form of cnmmumcnﬁnn to bo used whtn a prommea L4
decides to accept performance of a contract later
than the time agreed on, time bowng esseunu
{Coptract Act section 55) . ..

Forw No 13 —Form of 0 intrmate of a
contract m which tiae beiag of tho essence, por
formance by the foture dats agreed on 1 clearly
mpossibls (Contract Act, rections 39 and 55) .

FomuNo 14 —Farms of communication for the purpose of protect
ing Covernment interests where demations from
urms of cm\tn:t are allowed m urgent cases (a),

cer , {b), b; q officer
- umble at the t|me to make a (ul’mu] record .
Foru No 15 —Sample for: ) a contract

- {Contract .m, section 02)
b0

Piar
281
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Paax

ForuNo 16 —Form of communicat on for use where some part
of performance 1s et ated (Contract Act sootion
€3)

Forx\o 17 —Form of communication to be used when there 15 a

breach of werranty but buger accey ts the goods

and intends to claim compensation {Contract Act

section 118) ®
Foa¥\o 18 —Form of commumecation to be used when on a

‘breach of warranty, the buver decides to refuse to

accept the goods (Contract Act soct on 118)
Forx \o 19 —Form of communieation tobe nsed when ona brech

of warranty the buyer wishes to offer to accept

a portion ouly of the goods (Contract Act section

118) )
For¥ Ao 20 —Form of communication to a surety when the cre

d tor desires to sary the terms of the contract eic

with prineipal debtor (Contract Act sections 133

and 132) 203
Forx™No 21 —Form for use to notify to bulee faulte 1n the thing
bailed {Contract Act section 100} by

Forx No 22 —Forms of communicatton for use in order to guard
agunst atlegation of admissions under section 19
or 20 of the Lamitation Act {I) s to achnowledg
ments under soction 19 (IT) as to part payments
under section 20 204

Foru™No 23 —Form of communicat on for use 1n order to warn a

bona fide ntending transferee respecting section

53 of the Transfer of Property Act 29>
ForxN\o 24 —Forms of communication for use whers a contractor

1s not_removing his property from Government

ground (I) where the contract expressly provides

for the pomt (IT) where the contract 13 slont on

the pount b
Foru No 25 —Form of communicating the rescission of a contract.

on the gaving of a cert | cate 1 terms of the con
tract 206

Various 1ntimations to contractors and others be- porms why
come necessary from time to time These should useful
nvariably be given 1n writing, an exact copy being
retained and safely kept Now, of course, there 1s a
right way, and there are many incorrect ways, of
wording such notices It may be useful by compiling
a few of the forms most commonly required to save
officers both the trouble of drafting these notices and
also the risk of 1ssmng them 1n defective terms The
ﬁ%]tlowmg samples can be indefinitely added to here-
after —

No 1 —It 15 often desirable, for the sahe ofno 1.1,
peace, to mahe propositions of settlement to the other “"‘;ﬂ Bection

side  An offer of compromise, however, not etpressl_ydmc:!jn~
281
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protected from disclosure an Court, would be regarded
as some evidence of ltability The same construction
might be put on other acts never really intended by
the doer to 1mply any admission Herein, therefore,
section 23 of the Evidence Act should be utilized
Where a2 communication 1s sent in reply to another
which was headed by the techmical expression “ with-
out prejudice, or was otherwise protected from dis
closure, the answer would be deemed equally protect-
ed, though not guarded in a similar manpmner (as 1t
should always be), but an offer or proposal not thus
meorporated 1n a privileged correspondence ought to
be guarded expressly Written communications are
sufficiently saved by the mere heading “without pre-
judice’ Where 1t 1s desired to safeguard a proposed
interview or other oral communication, the following
form might be adapted to the particular case —

To—A B [the other party s name, etc ]

Sir,—Referring to your recent claim [here briefly but
clearly describe the clavm e g, to damages for alleged in-
guries wn the recent collision on the North Western Railway],
and 1n mformmf you that I shall be glad to recewve parti-
culars of your alleged 1njuries [or, to direct my Traffic Super-
wntendent to call upon you and recerve particulars of your
alleged wnjuries] I beg you to clearly understand that I do so
on the express condition that evidence of my said action 1s not
to be given, and that this commumication also 18 without
prejudice
[Date ] [Signature and designation of officer ]

No 2—1In every contested suit there are many

esechon relevant facts of which neither party can possibly

dispute the truth Some of these may be expensive
and tedious to prove m Court, and 1t 18 always desir-
able to shorten and simplify legal proceedings so far
as possible Intelligent use of section 58 of the Evi
dence Act may effect this object * But the party using
1t must take care that his’ proposals are not iwisted
mto admussions and turned against himself The
following commumecation seems free from this
danger —
To—A B [the other party’s name, etc ]
Siz,—In drawing your attention to section 58 of the

* Express provision has now been madoe 1n the present Civil Procedure
Code regarding this matter by order 12 sule 4, and a notice nnder this rule
wmx!dobsezpre!enbla
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Evidence Act, I beg to say that, as there appear to be some
questions of fact, material to the pomts in 1ssue between us,
which we can respectively agree to admit, thereby shortening
the proceedings 1 Court, I shall be happy to meet you and
discuss these matters, of course on the distinet understanding
that this letter and our entire communications on the subject
shall be * without prejudice,” escepting only such facts as
we may agree i writing under our hands to admit *’

[Date ] [Signature and designation of officer ]

No 3-—When 1t 1s considered that a proposal Mo 3~To
stands revohed through the failure of the other party jrofe ™™
(2) to accept 1t within a time prescribed 1n the pro
posal for 1ts acceptance, or within a reasonable time,*
or (b) to fulfil a condition precedent specified in the
proposal, 1t 1s well to promptly notify that fact and
so prevent all future doubt on the subject (See sec
tion 6 of the Contract Act) The following brief
notice might prove useful -—

To—A B [the other purty’s name, etc ]

Sir,—1 beg to hereby give you notice that the proposal
communicated to you by my Mo , dated N
stands revoked 2s you have failed to accept the same within
the tume prescribed therein for its acceptance [or, within a
reasonable tume, or, as you have failed to fulfil the condition

st " +

preced 0 P pulated for by me]

[Date ] [Signature and dPszgnat‘zon of officer |

No 4—If a proposal prescribes a manner 1nNo 4-To
which 1t 15 to be accepted, and, the acceptance not;‘;;"f::}"f{’
having been made 1n such manner, the proposer ance
desires to sist that his proposal shall be accepted 1n
the prescribed manner and not otherwise, he 1s entatled
to 50 1ns1st within a reasonable time after the accept
ance 1s commumeated to lam but 1f he fails to do
50, he accepts the acceptance  (Section 7 (2) of the
1Contr'mt: Act) His demand might be worded as fol
ows —

To—A B [the other party’s nameyetc ]

Str —By the proposal commumicated to you by my No
dated » I expressly stipulated that your

* As to what 1s _a reasonable tim, see Note 2
Contract Act at page 60 of the Manual ote 2 to section 6 of the
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acceptance, 1f any, should be [leg s wn writing, signed and
uitnessed]  You have not complied with my said stipulation,
and I hereby beg to mform you that I decline to accept your
acceptance and Tequire you to communieate 1t 1 the pre
scribed manner and not otherwise

[Date ] | Stgnature and designation of officer ]

No 5—When consent to an agreement has been
caused by fraud or misrepresentation, the deceived
party may, 1f he thinks fit, insist that the contract
shall be performed and that he shall be put 1n the
position 1n which he would have been 1f the repre
sentation made had been true (Section 19 of the
Contract Act) In a case of this hind the following
notice might sut —

To—A B [contractor s name, etc ]

Sre,—1T find that my consent to your contract [here briefly
but clearly describe the contract] has been caused by misre-
presentation [or fraud, as the case may be] on your part, mn
that you untruly stated that [here briefly but clearly Scscnbd
the fraud or misrepresentation e g, that you owed a deposit
of Bs 600 wn the Gorernment Savings Bank and would assign
the same to Gorernment as security] I beg to hereby give
you notice that I require you [e g, to forthwith deposit the
said sum and to assign the same to Government as such
security], m o.rder that the coniract may be duly performed
{Date ] [Sigrature and destgnation of officer ]

No 6 —Tor use when practical exigencies oblige
an officer to consent to a contractor’s immediately com-
mencing worh—(a) before the whole of the terms of
the contract have been definitely agreed wupon, (b)
before those terms have been embodied 1 a formal
document, (c) before the contract has been agreed to by
the officer alone empowered to bind the Government
(d) before fulfilment of a condition to which the giving
of the contract 1s intended to be subject (eg, the
production of certificates sent for from a distance and
not yet recerved), or (e) before any other suck necessary
preliminary has been accomplished —

To—A B [contractor’s name, etc]

S —With reference to my permussion to you to com
mence work on [Zere briefly but clearly describe the proposed
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contract] before [here wnsert the substances of clause 92)’ or
(b{, (c), or (d), or (e) stated abore, as may suit the case], you
will please to understand distinetly that, pending completion
of the above named matter, you acquire no rights whatsoever
agamst Government estept to be paid at a reasonable rate for
work actually done by you until you are directed to stop work,
and that on being <o directed you will be bound to stop work
forthwith and to settle up without delay

[Date ] [Signature and designation of officer ]

No 7-—Where 1t 15 not necessary from the nature No 7—To
of the case (as 1t 15 1n the case of a contract to punt a S0t
picture), and 1t was not the intention of the parties, at veofde
that the contractor should perform the promise in {utdcen
person he 1s entitled to employ a competent person to
perform 1t, and his representatives have the same
right after his death they are also bound to arrange
for such performance As scon as a contractors
death occurs the officer responsible for the contract
must decide what 1s to be done about 1t 1n cases of this
sort * The following form of communication to the

person believed to be the deceased s legal representa
tive may be useful —

To—C D [name etc, of legal ropresentative ]

Sir,—As A B [name, etc, of contractor] 1s dead and
you are, I understand, his legal representative, I beg to m
form_you that his contract to [here briefly describe the con
tract] 13 unperformed and I request you to employ a com
petent person to complete 1t conformably to 1ts terms accord
g to law  [If the officer wishes to give the representative
the option of dropping the contract he can do so In such
case instead of the last nineteen words he would say—*
15 unverformed If you wish to be permitted to

abandon the contract I request you to formally apply to me
for such permussion wathout delay ’ ]

[Date ] [Signature and designation of officer )

No 8 —When a subordinate officer 1 charge not o 8—To
legally competent to modify a contract, sees that the ToRreccat
contractor 1s breahing 1ts terms 1t 1s desirable that
the contractor should be pulled up without delay
This course prevents any suggestion of “acquies
cence’ on the part of Government, although of course
there can be no true acquiescence except by an officer
partyenbe sbove spples o the cuso of a sols contractor Ta the care o
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legally competent to make, and thereafter to modify,
the contract Still, the compiler of this Manual has
known a hard-fought law-sutt to result from apparent
acquiescence on the part of a local officer who certain-
Iy ought not to have remaned silent when the 1llegal
acts 1 question were going on before his face Warn-
1ng to the wrong doer can be conveyed as follows —

To—A B [name, etc, of contractor ]

Sin,--1 observe that 1n the performance of your contract
to [here briefly but clearly describe the contract], you are
violating 1ts conditions by [here brefly but clearly describe
the breach] I hereby give you notice to abide strictly by
the terms of the agreement I shall report the matter to the
proper officer for such action as may be deemed expedient

[Date ] [Signature and designation of officer ]

Note —The proper officer 11 the officer by whom the contract was
made If the coniract expressly provides that any other officer shall have
power to put an end to 1t the report should be made to hum also

No 9~—When 1t 1s desired to put an end to a con-
tract for breach of 1t by the other party the terms in
which such rescission 1s intimated cannot be too care
fully chosen It 1s expedient to plainly set out the
condition relied upon and the mnfraction alleged, and
the notice that the contract 15 put an end to should be
couched 1n unmistakable terms A vexatious dispute
over a brich field occurred stmply 1n consequence of the
feeble and himping terms 1 which the self-styled con-
tractor was addressed—a peculiarly bad case, 1nas-
much as no contract had ever really been given to bim
at all  Officers should invarably be exphieit and dis-
tinct 1n their action The followng form marked I
appears suitable for use, of course it does not apply
to rescission without cause stated, made 1n exercise of
special power to terminate the contract with mnotice
For such a case, the form marked II 1s smtable —

- 1.
To—A B [name, etc, of contractor ]
Srz,~—According to your contract to [here briefly describe
the contract] you were bound [here stafe -the condition ni0-
lated o, not to sublet the contract without due consent
previously obtaned] Hoving lesrnt that you have violated
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the said eondition by [here state the breach e g by subletting
the contract without my consent first obtained], 1 hereby give
vou notice that your contract 1s rescinded, and I request you
to be so good as to submit your bull forthwith for work done
by you under the contract® and not already paid for

[Date [Signature and designation of officer |
II

To—A B [name, etc , of contractor ]

Sm,—According to article  of your coatract to [here
briefly describe the contract] 1t 1s competent to Government to
put an end to the same by giving you [here enter the period
provided] notice m wnting I hereby on behalf of Govern
ment give you the sa1d notice and ntimate that your contract
will on the day of be at an end
{Date ] [Signature and designation of officer ]

No 10 —For use when, 1n a similar case to No 9No 10—~To
above, 1t 1s 1ntended to claim compensation for loss ;’;j;‘;{ﬁ;“m
occasioned on the whole contract and mnot to rescind breach
the contract This will arise in cases where goods
have to be delivered 1n 1nstalments and a default occurs
1n one 1nstalment Where 1t 1s desired to claim com
pensation on account of anticipated subsequent
defaults the contract should not be cancelled but the
goods should be purchased at the contractor’s risk as
each default occurs

To—A B [name ctc, of contractor ]

Str —With reference to clause of your contract
dated you were bound to [here wnsert what
ever the contractor was bound to perform under the sad
clause] You have failed to [Jerc wnscrt the breach] and
have thereby failed to carry out the terms of the said contract
1 hereby give you notice that Government will forthwith
purchase at market rates the goods you have failed to deliver
ns aforesmid and that Government will clamm compensation
from you on account of any loss that may be oceasioned by
your breach of contract

{Date ] [Signature and designation of oficer ]
No 11 —Tor use when, according to the contractNo 11 —To
as made, tume 1s not *of the essence,” but the con o th bo
ctor
tractor 1s not using reasonable diligence, as he 15 bound dibgent
- —]
65 of {Q‘h%maﬁ?ﬂ&lax such work 13 due to the costractor under section
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by law (section 46 of the Contract Act) to do, and 1t
15 desired to warn him —

To A B [contractor’s name, etc ]

Str,—With reference to your contract to [kere briefly but
clearly describe the subject-matter of the contract], I beg to
draw your attention to the fact that, although the contract 19
silent as to time, you are bound by law to perform your engage-
ment within a reasonable time, and that unless you 1mmediate-
ly make adequate arrangements to complete the performance

the day of ot latest, * yon will indisput-

ably fail 1n this respect, and will be lable to have the con-

{;)rnlactt rescinded forthwith, besides incurring other legal lLia
l1t1es

[Date ] [Stgnature and designation of officer ]

No 12 —For use when time 1s of the essence of
the contract, and, the promisor having failed to per-
form his promise at the time agreed, the promisee
decides to accept performance later on, but wntends to
clavm compensation for the breach of the tume condi-
tion, and, as 1s required by law, gives notice of such
ntention at the time of such acceptance (section 55
of the Contract Act) —

To—A B [contractor’s name, etc]

Sir —Time being of the essence of you- contract to [hers
briefly but clearly describe the subject matter of the con-
tract], and you having failed to perform your engagement at
the time agreed, I beg to hereby give you motice, 1n deciding
to accept for the Government performance after the said time,
that the Government will claim the compensation to which :t1s
entitled by your non performance at the trme agreed

[Date ] [Stgnature and destgnation of officer ]

No 18 —Tor use when, time being of the essence
of the contract, the officer who gave the contract sees,
from such progress as has been made up to date, that
complete performance by the prescribed future date
1s quite mmpossible  To get the work done he must
mahke other arrangements To make other arrange-

® Notz —The officer must decide what 1s ' ressonsble time i the
prrticndar cizenmatances of the case and enter a date shightly later, g0 a8 1o
ncontestably on the safe side on the point af the matter goes into Court
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ments, he must put an end to the contract, which he is
empowered to do Iy scction 39 of the Contract Act Yor
such a case, the following notice 1s smtable —

To—X B [contractor’« name, cte ]

Sm,—Tune being of the cssence of your contract to [here
bricfly but clearly deseribe the subject matter of the con-
tract], and you having now unquestionibly disabled yoursdf
from performn g your engigement by the time agreed, 1 beg
to hereby give you notice that your contriet 1s rescinded, and
I request you to be <o good as to submut your il forthwith for
}\-ork done by you under the contract® and not already pud

or

[Date ]

Stgnature and designation of officer
g 9 1

No 14 —Tor use when a contractor 1s orally per-, 1, F

=—for

mitted 1n urgent circumstances to deviate from the uee nteases

terms of the contract as made, (a) by an officer who fperle™

had not the power to male the contract, o1 (b) by theollowed

officer who made the contract, but the permission to

deviate 1s grven 1n urgent circumstances not a(lmzttmg

of a formal record at the time 1n writing of the

modification allowed —

[In case (a)]

To—A B [contractor s nume, cte ')

LY

Six,—Wath reference to the modification of your con
tract, namely [here bruefly but clea Iy desaribe the contract
and the modification of 1t], provisionally approved by me to
day [or other date, (namng 2t)] you will plesc to understand
that the sud modification 15 subject absolutely to rtification
by [here enter the designation of the officer wha gave the con
tract, not hus name] and to your sctthing with him the terms
of the necessary formal amendment of the contract deed [or
deeds) and exceuting the 1nstrument {or wnstruments) Tequisite
to embody the same As soon as may be practicable

[Date ] [Szgnature and designation of officer ]
[In case (b), the notice would run as above down to
“the said modification,” and then thus

¢1s subject absolutely to your settling with me the terms of the
necessary formal amendment’

cte, to the end ]

* Norz.~—Payment for such work 15 due to the contractor under section
65 of the Contract Act
Y 289
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Do 15— No 15—When 1t 15 desired to modify the terms
f;;‘t‘g‘}‘f;t « Of a contract all the considerations discussed at pages

mod fyacon 249—252 of the Manual should be duly borne 1n mind
tract The proposed modification must be—

(a) clearly understood by both parties,

(b) expressed 1n unmistakable language,

(¢) carefully studied before acceptance, m order
to work out 1ts indirect results on the
other terms of the contract, and the
necessary additional modifications must
also be settled as to all those other lerms,

(d) effected 1n a legal manner,

(e) by an officer who had power to enter into
the original agreement and who also has
povwer to contract according to the fresh
terms agreed on

A sample of a very simple agreement to modify a
common class of contract—for the supply of sleepers
for a railway at a given place 1 a given time—1s ap
pended, which mny be used as a general guide —

W ncreas on the day of 19 ,an
agrecment was entered 1nto between the Secrctary of State and
A B [name and description of contractor] under which the
said A B amorg other conditions contracted to deliver ten
thousand sleepers under ~ specificatron therem comtarned at
Multan on or before the first day of January 19 and wherets
the sard parties are now desirous of modifying the said agree
ment 1n certnn particulars, it 1s hereby agreed as follows —

First that the smd A B shall deliver twenty thousand
sleepers of the same quality and deseription and
at tie same price per sfeeper, 1nstead or fem
thousand

Secondly that the whole twentv thousand sleepers shall
be delivered at Sher Shab aud none at Multan

Thardly that the latest date of delivery shall be the first
dav of Debruary 19 for the whole twenty
thousand sleepers and that none shall be deliver-
alle at latest on the first day of January

Fourthly that the aforesaid agreement shall still hold
good 1n )] other parhiculars

In icutness thercof the smd parties have hereto sct thewr
lands at , this day o 19
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[Here should follow the syznatures of both parties, wit
nessed 1n the usual manner ]

No 16 —When 1t 15 ntended to partally remut Do 10-To
performance of an agreement, 1t 15 most necessary to purtwiro
specify and thus clearly hmat, the extent of remssion i sonof
A case 15 quoted 1n the Manual* where, merely because

the seller of a house hindly extended the time for pay

ment, the buyer afterwards tried to make out that he

had power under the oontract to pay whenever ke
pleased’ A smmple form of commumication which

would suffice in the case of ordinary, unregistered,
agreements 1s as follows —

To—A B [contractor’s name, etc ]

St —Whereas under your contract [here briefly describe
the contract] youn are bound to [here briefly but clearly specrfy
the conditron 1wl ach 1t 1s intended to partly remat e g, to com
plete worl by the first day of nert Junc], I hereby nform you
that performance of the suid condition 19 remutted, and thrt in
lien of such performance vou are hereby authorized to [here
clearly specify the modified performance agreed to ¢ g , to
complete the worl by the last day of next July 7 In all other
respects the contraet 1s to remain 1n full force

[Date ] [Segnature and designation of oficer ]

No 17 —For use when there has been a breach of no 17 —To
warranty m respect of “unascertained” goods, but 21k
the buyer accepts the goods and intends to claim com of secton 118
pensation and as required by law, gives notwee of hxs‘;\“”"‘“‘
mtention to do so within a reasonable time after dis

covering the breach of the warranty (sechion 118 of
the Contract Act) —

To—A B [contractor's mame, ete]

Sir —HMavmg discovered that you lave committed a
breach of the warrnty m respect of the unascertarned goods
sold by you to Government [kere briefly but clearly specify
the contract] I beg to hereby give you notice that, although

ve * At page 257
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I have on behalf of Government accepted the goods, the Gov-
ernment intends to claim the compensation to which 1t 1s en-
titled by your breach of warranty
[Date ] [Signature and designation of officer 1
No 18 —To No 18 —When, 1n the case last mentioned, the
l;lohfyfrew;i buyer’s decision 1s to refuse to accept the goods—it
wnder soton Should be explained here that the law (section 118 of
nsof Con  the Contract Act) allows him to keep the goods for a
tract Act
time reasonably suffictent for examining and trying
them—his notice would be in the form just given,
down to “notice” from that point 1t should run
thus
‘“ That I refuse to accept the goods > [Or, 1if delivery has
been tahen with a view to examination of the goods, * that,
having exammed the goods I decline to accept them, and I
hereby give you notice that after (here mame a reasonable
pertod) they will lie entirely at your nsk, and should be re
moved by you forthwith **]

[Date ] [Signature and designation of officer ]
No 19—To No 19 —If on such a sale as is referred to above
:ﬁ;}f{’n . 1n No 17 1t be found that part of the goods satisfies
ton twir the warranty while pari of them does not, the buyer
mated gooda, 15 free to reject the whole and to claim compensation,
or to accept the whole, reserving his right to claim
compensation he cannot pick and choose, accepting
part and rejecting or claiming damages in respect of
part But he can offer to do so if the seller agrees to
that course Such an offer might be worded as fol-
lows —
To—A B [name, etc, of seller.]
Sir,—Having discovered that part of the goods tendered
by you under your contract to supply [here briefly describe the
contract] does not fulfil the warranty, I beg to give you notice
that T decline to accept the whole I however hereby offer
to accept the part of the goods which satisfies the warranty,
namely [here specify the quantity approred of], without pre
judice to the nights of Government 1n respect of the remninder
This offer will be deemed to be rejected unless you accept it
1 writing by a letter recerved by me on or before the [here
enter a date giving the desired period ]
[Date ] [Stgnaturc and designation of officer ]
No 20 —To No 20 —As a surety 1s, under section 133 of the
ebamwre-  Contract Act, discharged for the future by any
1y # consent 202



AISCELLANEOUS NOTICES Nos 21-22] [cuar 1x

variance made without his consent m the terms of the to vanance
contract between the principal debtor and the credit $he ™
or, and 15 wholly discharged, under section 135, by

"any contract between these two, made without the
surety’s consent, by which the creditor makes a com-
posttion with or promises to give time to, or not to

sue, the principal debtor,—1t 15 1mperatively necessary

to secure the surety’s consent before any such variance

or contract 1s made His consent can be applied for

m the following terms —

To—A B [surety’s name, etc]

Stz —As vou have gunranteed the performance by C D
[name, etc, of the princrpal debtor] of s contract with the
Government to [here bricfly but clearly describe the guar
anteed promuse], 1 beg to mform you that 1t s proposed to
[here clearly set out the proposed varance, or_composition, or
extension of time, or arrangement not to sucl, and I beg to
enquire whether you assent or not to the proposed arrange
ment

[Date 3 [Signature and designation of officer ]

No 21 —The bulor of goods 1s bound to disclose N 21 —To
to the bailee faults 1n the goods bailed, of which the &5 n' s
bailor 15 aware, and which materially interfere with edgoods
the use of them, or expose the bailee to extraordinary
rishs (section 150 of the Contract Act) Proof of due
intimation of such faults may be indispensable, 1f an
accident occurs  The mnotice might be worded as
follows —

To—A B [nrame, cte , of barles ]

S1r —Wth reference to the provisions of section 150 of
he Tontract Act 17beg to inform you that the {here briefly
deseribe the grods bailed, e g the steam Road Roller] baled
to you by Government has the following fault [Lere clearly de
scribe the fault, e g, when there 1s 20 lbs of steam n the
botler, the steam gauge reqisters zero, and o on always regs
tering 20 1bs less pressure tlan the corrcct amount], and I
request that you will duly note thes fact

[Date ] [Signature and designation of officer ]

No 22—In corresponding s to unfounded Mo 2°—To
claims, especially when they arc more or less “stale,’ o
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will be held responsible for any cost of the operation, besides
curring other liabihities to Government

[Date ] [Stgnature and designaltion of officer )

No 25 —If the Government adopted the sugges
tion made by the reviser that a clause should be
mserted 1nto work contracts providing for the Lngt
neer 1n charge giving notice to a contractor of his
want of progress and requiring him to put more men
on within a specified time, (or as the case may be) and
on a certificate being given by the engineer that the
contractor had failed to comply with the notice, the
Government. would be entitled to rescind the contract,
the following notice might prove useful —

To—A B [name, etc, of contractor ]

Wureras by clause of the general conditions
1n the specification annexed to, and incorporated with, the
contract made between you and Government, dated the

for the construction of power 1s re
sarved to Government to determime the said contraet upon
certifying under his hand that in his opinion yoa
have failed to make proper progress with the said [/ere wnsert
worls * etc ] for days after receiving from him
written notice (to employ more men thereupon, or as the ecase
may be)  And whereas the sard has certy
fied under his hand that m his opinion you have failed to
mnke proper progress with the said works for days
after recerving from him wrnitten notice to (employ more men)
thereupon  Now take notice that Government, acting under
the power reserved to 1t by clause of the said
general conditions, will on (dafe) enter upon the works and
take the snme cntirely out of your hands and determne the
sad contract as theremn provided



AYPENDIX A.

OFFICERS EMPOWERFD TO EMECUTE DEFDS, CONTRACTS A\D
OTHER INSTRUMENTS ON REHALF OF THE GOVERAMENT.

RESOLTTION OF THE GO VERNMENT OF ISp1a 1¥ TRE Hoste DErarTveat (Jupicut),
Xo 3 JupiciaL—485—501, PATED TRE 2811 oF Makcu 1895

As amended by No 1 Judicial—14 20 dated 8th January 1897, No 1670 1608
(Judicial) dated 10th \ovember 159, No 16111627 {Judicial), dated 4th
December 1901, No. 908 23 (Judieal)  dated 20th May 1903 No U5 7
dated Jth June 1903 No 1104 1121, dated 26th July 1%0o and No 1147 1154,
dated 27th July 1900 '
REeAD again—

correspondence on the subject of thy execution of deeds contracts, d  othe .
‘ments ot beball of Hor Malerty & Botretsty of 81ate for India tn”Copari enirm i
the letter from the Government of the Punjab, No 855 8, dated the 25th July 1891

Pead also—
The Homs Department Clrcular o Locsl Governments and Administrations No 5. Judicley

dated the 7th March 1592, forwarding s drafd resolution purporting to ke
Orers Lo from time 43 t11m6 On the subject 801 replbsthareta = 0 ComAvlidate th
B u T e oAb mm wr— s s

N .

4 —1In the case of the Governor General mn Cuuncil® —
(1) All deeds and mstruments relating
to any matters other than those ¢ By a Secretary to the Covernment of
heremafter specified
(2) All deeds and instruments relatuw,
to ralway matters vther thau}By the Sceretary to the Railway
those heretnafter specified Beard
B ~In the case of the Ml tary Departmentt —
I —Tn the Military Worke Sexvices (subject to any limits fixed by the Govern.
mwent of India}—
1 Allinstrumentsielat ng to purchase,
supply snd conveyance of carriage
of matenals, stores, machinerv,
ete

)
2 Allimstruments relatng to the exe
cution «f works of all kinde con { By the Director Genera! of 3

eoted with buldmgs, bndges, (Worke, Chnel F' smmcesn Comn t113
roads, canals tanhs reeervours, wg Royal Engmeers 4ssistant Com
ks and harbours, and enbank’ |  suandimg Royal Enginecrs and Gar
Jnents, and alio mstruments, re | nson Engmeers

Lating to the construetion of water
worhs sewage worke and the erec
tion of machwnery

3 Secunity bonds for tho due perform
‘ance and comrletion of works

NOTE—Tart A a5 revised by Gorernment of Tndia Resofat! _—r
Degartn exi—Juicis dated U o 2oth Juiy 10 5 4 Resolotin ho 1104—1121 Home
oTe—1att It I—X 83 revised by Govrrument of Ind —
Toms Drpartmest, Judicial, dated the 273n July 1905 4, Resclation Yo 21371154,

z
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4 Security bonds fcr tho due perform
ance of their duties bv Gove.n
ment servants whom the officer
spe.fied hnve power to appolat

5 Leases for grazing cattle on canal
banks or readsides , for fishing m
a canal, for the cultivation of
land , leases of water for nrigation
and other purfosex, and leases of
water pover, aud instruments
reliting ta the sale of grass trees,
or other produce on 1ordades or
m plautations

6 Lewes of houses, land, or o her

mmovetble property provided
that the rent reserved shallnotex
ceed Rs 5000 a month

7 Allpstruments connected with the

the Directer General of Mitar
Works, Chiet Engincers Comman
mg Toval Engmeers, Awsistant
Commandmg Royal Fogineers and

Garnson Engincers
reconvevance of property given ag
secumity

8 Instruments conuected with the
callection or farming of bridges ot
ferries or ather teans of commun
cation provided by the Jocal Gov
ernment

9 Agreements for the recovery of fines
on acconnt of duft woud or other
tunber pissing mto a canal

10 Agreements with temporary estab
hshments

11 Agreements entered mto n Indry
with eviliun mechames and others { By the Disector General of Military
for a specifed prtiod of servico u {  Works and Chief Fguneers
the Military Works Serices

12 All deeds and relating 3 By n Secretary to the of
to any matters other than thowe t India, or a Secrotary to a local
speaified in beads 1 to 11« Government

II —Contracts and other nstruuents for the Ordnance Depnrtment a3
detmled below —

1 Contracts for stores obtmmned in
Inhs for supilics to arsenals,
depdts or factoner

2 Contracts for undertaking rales of
unserviceable stores
By the Durector General of Ordnanco
7 Agrerments entered sato in India m India and Inspectors Ceneral of
with civilinn employés for a specs | Ordnance
fed perind of service 1n ordnance -
eatablishmente.

4 Contracta for landting, weighing and
farwnrding ardnance atores
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By the Thrector General of O~zpzne

m India  lnspectors Cegresl of
5 All mtruments connected with thed  Ordnance  Ordnance  OZrves =

reconvevance of property giien as | charge of arcenals and LOLERE)
secunty Superintandents of factores

TII —Contracts for the Supply and Transport Corps as detailed below

{¥0TR~—Wheh teoders are expressly declsred to be Intended to take effect as cor ~a 13,
will not be executed on b half of the Secretary of State ] nint tiey

(By the Secretary to the Governreer ¢
of Indi, Miltary Department
Durector General of Contracts ar4
Registration, D rectors of Contracey
and Registration , Divicional Strre
Officers, Store ' and _ Shipge
Officers, Btore Officer  Cawnione’
Oficers on speciat duty 1n hashe

2 All metruments connected with the |  Agents for  Government Consgy’
Teconveyance of property given as { ments, Caleutts and Madras, ye

i)
fecurity Ficers Commanding Statigay’ >

1 Contracts for supphies and services
to, and purchases from, the
Supply and Transport Corps

3 Agreements entered mnto mn Indi
et ennlian emplos 6 for a spect | B the Director General of Contracty
fied period of gervice i the Supply [ i) - 'S PG and Directors of
and Transport Corps ontracts and Registration

IV —Contracts for Army Clothing Depastment as detarled below —

1 Contracts for the supply of 1
portant articles of local manufac
ture

IS

Contracts for the supply of e
broered  badg Tours
e::.;de;ms adges  colours and s By the Director of Army Clothing

3 Agreements entered mnto i India
with ewvilian employés for spect
Fed persod of service m the Army
Clothing Department

By Supermtendents of Army C
4 Contracts for making clothing cuber} 5 g Clothing
actories subject to the a
nside or outslde.lncmnea of the Director of Army Clnl:g:':;al
5 Contracts for the supply of umum
portant articles of loeal manufac
ture and miscellancous stores re
quired for factory purposes
By Superintendents of Atmy Clothp,
‘actories 4
6 Contracts for undertaking the ssle
of stores and mater als
7 Contracts for the supply of carts
8 DPetty Contracts . . . J

z2
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5 Leases for grazing eattls on canal
banks or readsides , for fishing r
a canal, for the cultivation of
land | leases of water for nrigation
and other purposes, and leases of
water power, and instruments
reliting to the sale of grass, trees,
or other produce on yoadades or
1n plantations

6 Leuses of houses, land, or other
mmoveable property, provided
that the rent reserved shall not ex
ceed Ra 5,000 & month

7 ANl mstruments connected with the
reconveyance of property given as
secunty

8 Instruments connected with the
collection or far ung of brdges or
ferries or other reans of commum
eatwon provided by the local Gov
ernment

9 Agreements for the recovery of fines
on aceount of drift woud or other
tinber passing mto a canal

10 Agreements with temporary estah
tshments

11 Agreements entered mto in Tndin
with cavihian mechanies and others
for a, specified_prriod of servico
the Military Works Services

N

By the Director General of Military
‘Works, Chief Epgineers Command
g Poval Epgmeers, Assistant
Commandmg Royal Fugineers and
Garnson kngmeers

b

4

By the Director Ceneral of ilitary
Works and Cluef Engineers

12 All deeds and relating
to any matters other than those
specified 1n beads 1 to 11

Rva tary to the G of
India, or a Secretarv to n local
Government

i

II —Contracts and other wstruments for the Ordnance Department a3

detniled below —

1 Contracts for etores obtamed in
Inla for supjlies to arsenals

depdts or factones

unserviceable stores

-

Agreements entered into 1a India
with einilirn employés for a #pect
fied peniod of servics 1n ordnancs
establishments

4 Cuntracts for landing weighing and
frewarding ordnance atores

Contracta for undertaling sales of

By the Durector Ceneral of Ordnance
m Indin and Inspectors Ceneral of
Ordnance



m

OFYICEES EMPOWERLD T0 IXICTTE D ZI2Y £7C ] {arr &

rPyve [v,er’ Gootersl of Or'vanee
o Itda Jrape ¢ dens
5 All mstruments connected with thed  Optee v, ml'mn:' 13‘,:'- :l
reconvevance of property piven an ( eharge of apseiale ar 1dr 8 n' n';
oo U Fugerrter fntaof fact ren

TIT —Contracts for the Supyly an Transpert Corje aa deta Ind Il w3

[\OTE—Then tenders are exprewly declared to Le | fense
o e b Beereiary of atate 7 VI THRe et e at o they

(BY e Brretary 10 tle (ovemn e t
of Indi, Miltar Department
Inteetor General (IY Contracts un;
Repistration Drecternet Contracta
anl Pegmtratim, Divisl nal $ege
Officers, Stcre  an | L RIRRTY
OMcers, btote Oficer, (n-n‘-lr "

o Officers on apecind duty 10 b o |

2 wstraments connected withthe | Agenta for  Government Copeies’

reconveyance of property given as ments, Laleuttn an ) )lmlm‘-ﬂmm
secunty U Oficera Commanding Stati me” *™

1 Contracts for supplies and services
0, and purchases from, the
Supply and Tran<port Cotps

N

8 "ﬁiﬁ"‘é’éﬁ’mi”:ﬁﬁ;&'i’oéi :;?edc? By the Dircctor General of (¢
fed period of service m the Supply | o Tepmtration, and Threctom ot
and Transport Corps | Contracts and Regmtration

IV —Contracts for Army Clothing Department as detailed below —
1 Contracts for the supply of im

portant articles of local manufsc
ture

1

Contracts for the supply of em
brorered badges, colours and
standards P By the Dircetor of Army Clothing

o

Agreements entered mto m Indn
with csvibian employés for specs
od pertod of servico m the Army |
Clothmg Department

-

By Superintendents of A
Contracts for making clothing either tmy Clothyy,
mude or outside factories Factories subject to th A

o
of the Director of Army m‘iﬁﬁfﬁg“

o

Contracts for the supply of unm\']

portant articles of local manufac
ture, and nuscellaneous stores re
quired for factory purposes.

By Superintendents of Army Clothuy,
Factones g

@

Contracts for undertaking the sale |
of stores and maternls

-

Contracts for the supply of carts

]

Petty Contracts . . o« J
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V —Contracts for the Medical Department as detailed below —

By the Diector General, Indian Med:
cal Service, and Surgeons General
with the Governmenta of Madras and
Bombay

1 Al contracts for supplies and ser )
vices to and purchaces from the
Medical Store Department S

2 Al mstruments connected with the
reconevance. of pronerts gl\'mEB: Medieal Store keepera to Govern
as gecunty men!
3 Agreements with passed candidates))
for the Indian Subordmate Medt
cal Department
b By Prmespals of Meducal Colleges and
Schools

4 Secunty bonds on behalf of native I
Military medical pupile J

VT —Contracts and other instruments for the Army Remount Department as
detarled below —

ing horses at the Presdency Re- 7 © Officer 1
mouat Depdt, Caleutta charge Remount Deydt, Calcutta

1 Agreements with shuppers for land } By the Director General Army Re
‘mounf O

2. Contracts for undertaking the sale) By the Director General, Army Re
of rejected Government ammalz § mount Department

Supermtendents of Remount De
dte, with the approval of the
Director General, Army Remount
Department

3 Conteacts for the occupation of land | By

4 Contract for grawn, fodder or stores

zecanteance of property given a3 mount Department, and Superin-

5 All mstruments connected with the }By the Director Gemeral, Army Re
security, tendents of

Remount Defdts

6 Contracts for petty works at Re }By Supermtendents of Pemount
monnt Depdts Depdts

VIL—Contracts and other mstroments for the Farms Department as detsiled
below —

1. Leases of land required for cultiva
tion grazing or other purposes by
the Farms Department and in r
struments relating to other nights
on lands under grass cultivation J

By an Officer of the Farms Depart.
ment .

VIIL —In the 3iltary Accounts Department—

1 Decds of reconveyance of dwelling
and mews-houses and of volunteer
corps buldings, which have been
mortgaged to Government as e
cunity for the pavment of } By Controllers of Military Accounts.
building advances or loans,

¢ Agreements fir the supply of
# hool or rel mroue books, J
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5 Contracts for printmg work .

4, All ipstruments connected with the By Controllets of Military Aceounte
reconveyance of property given as
securtty

1X —Contracts and relating Lo as detailed bdow —

[(a) By the Secretary to the Canton
ment Commuttee n Cantontments
where there 1s such & Commuttee, ar 4
1 Contracts referred to in section 59

of the Cantenment Code (&) by the Commanding Oficer of

. the Cantonment m those cases §
which a Cantonment Commttes hnl
not been constituted

2 Agreements with existing grantees)
of land situate withm cantonment
hmits, which belongs to the Gov
ernment, and upon which buld

1ngs have already been erected b L%, the Prineipal Stafl 0

Command o Drvimon. 7 &
3 Leases of hulding sites withn can
tonment hmits

« Xore.—The provistons of Chap et V of the Cantonment Code (sect!
sofexton §4 37 0 (b persons b7 WEom $01 1B At 1 whichs carirsts may T
t ored and executed.

65)
otrels mey Lo mabe. Sons,

X-—G 1 and contracts as detailed below —

1 Agreements with clerks copylsls,}
draughtsmen, accountants
cashiers agents, and store heepers + By any Commissioned Military 0
whom the officer 15 empowered to ¥ Officer
appomnt

By the Officer Command,
® Contracts for the supply of hot] DY, anding s unt, 1
‘weather establishments and other §  Olcer Commanding a “suntarjyy,,
of

temporary labour i‘x:gpnt:lie Officer m churgo

3 Contracts for tty supphes to
S petty suppl }By Officers . charge of 1oaputaly

€ —Tn the case of the Royal Indian Marine and the Indian Troop Seryice

1 Contracts for conveyance of lroups,} By the Secretary to the

[
mibtary stores, ete 9Vernmcny

of India Marme Department

2 Contracts for supply of miscellane
‘ous marine stores’ Bombay dock }“’3,'.“;”}’"““" of the Royal Iy ),y
yard

3. Contracts for supply of muceunne-g By the Deputy Disector of the Royal

ous manne stores, Kidderpore Tndian Vlarme

dockyard

4 Contracts for provizions and medi ) By the Duirector of the R
T o e e 1 P enp oyl Todtay
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By the Deputy Director of the Royal

eal comforts, hudderpore dock DY the Deputy 1

& Contracts for provisions and medi }
yard

6 Contracts for satlmaking Bombay ) By the Director of the Royal Indran
dockyard Marme

7 Contracts for salmaking, Kidder ) By the Deputy Director of the Royal
pore dockyard, Indian Marme

8 Contracts for mess stores, Indan
s services Dombay dockyerd } By the Resident Transport Offcer

9 Contracts for washing troop bed

ding Indian troop service, Bom }By the Bewdent Transport Officer
bay dochyard

10 Contracts for labour Ruidderpore
dockyard

11 Contracts for manufacture of cor
rope, Kidderpore dockyard

S

Contracts for supply of cdal
country (Bengal), hudderpore | By the Deputy Director of the Royal
dochyard Tndian Matine

3 Contracts for nsetting work,
Kidderpore dockyard

=

Contracts for scraper establish
ment Rudderpore dockyard

&

Contracts for disposal of empty
cashs returned from Roysl Navy

}By the Directar of the Royal Indisn
vessels Dombay dockyard farme

a

Chater parties (hure of transport
By tho Dircctor of the Royal Indian

and for esmveyance of troops, \ \pfh MG T T O the

etc) Rombay and hudderpors [ parine and Deputy

dockyards 03l Tn

17 Agreements for temporary emy loy
‘ment of engincers, engine drivers
and gunners, Bombay and hadder
pore doclyards

By the Director of the Royal Indian
Marine and Deputy Director of the
Rotal Ind an Marine

D —1In tha case of the Cirrency Department, Trorsuries and Account Offices

L Mortgage-deeds given as secunty in
connection with tha employment
of officera as Treasurers and the
Wke in Currency Offices and agree

By the Head Commumoner Commuse
oner or Deputy Commusioner of

ments entered into with such | Laper Currency
officere
2 IR

Coflectors or Deputy Commiss
mioners of Districts

agreements entered into with euch

oTicers
\\ - s TN
-—
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3 Mortgage-decds gven as secunty i
connection with the employment
of Treasurers, Cashiers or Clerks in
Account Offices charged with the
disbursement of money or the cus
tody and handling of securities

By the head of the office

E —Inthecaseof the Public Works Department (subject to any limits fived 1o

departmental orders) —

1—All instruments relating to))
purchase, supply and con
‘eyance or carriage of mate
nals stores machinery ete

1 —All instruments relating to the
execution of works of all
kinds connected with rail
ways open or under construe
tion  buldings, brdges,
roads, canals tanke reser
vours docks and harbours
and embankments and also
instruments relating to the
construction of water works
sewage worls, the erection
of machmery and the work
g of coal munes

I —Secunty bonds for the due per
formance and completion of
worhs

1V —Secunty bonds for the due per
formance of ther duties by
Government servants whom
the officers specified have
powers to appomt

P

By Chief Engmeers Supermntending
Engineers  Supermtendents  of
Works Executine Engmneers m the
Buildings and Roads and Irmigation
Branches Managers, Lngmeers
Chief Superntendents of W orks,
and Fxecutive Engineers m the Rail
way Branch

‘By_Chief Engncers Supentending
Enginecrs, Supermntendents  of
Works Executne Engmeers 1 the
Buildings and Roads snd Irngation
Branches Mansgers Engmeersm
sef Supermtendents of Works
and Crecutive Engeers w the Rail

\ way Branch

Y ~—Leases for grazng cattle on canal)
banks or roads den _for fish |
ingmn a canal for the culty
vation of land under the

By Chiet Engineers Supenntending
%, o , %

Irngation
leases of water
and other purposes and
leases of water power and
instruments relating to the
sale of grass trees or other
produce on roadsides or m
plantations

for ungation

VT —Leases of houses land, or other
immovenble Tty pro
vided that the rent reserved
shall not exceed Rs 5000 a
month

g

Works Divisonal officers 1 the

Burld ngs and Roads and Irngation

PBranche: and n Bengal by Sub
Divisional officers of tne Imgation
ranch

By Chief Engmeers Supermtending
ngneers  Superntendents  of
Worke Executive Engueers i the
BuMngs and_Roads and Irmga
tion Branchee Managers Engineess
m Chf Superintendents of Works,
ant Tecutive eers
Rty Brangh oo ™ the
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Lngineers, Supermtend
ing Engmncers, Supenntendents of
Works, Lxecutive Engmeers m the

arr. A,]
By Cluef
VIL--All with,
the re conveyance of pro
perty given as sccurty
VIIL 4 with

and Roads and Irrigation
Branches, Managers, Engmeers m.
Chief, Superintendents of Works,
and Executive Engineers i the
Railnay Branch

(By Chief Fngneers, Supcrintending
of

the collection or farming of
tolls at bridges or ferries or
other means of

Vorhs, Executive Engmeers in the
Buldings xnd Roads and Irngnhon

tion provided by the Rail
way or by the Local Govern.
ment

I1X.—Contracts connected with the
Ioading and unloading

necessary for, or meidental

L

Branches,

Chief, Supermtendents of W orks und
Executive Engineers in tho Railway
Branch

goada and for other muteu] By Managers of State Rallwaya.

to, traffic working

X —Contracts connected with the
sale of scrap, ashes, and
other Surplus materials

By Managers of State Ralways,

XI—Agteements for the recoveryyBy Chief Engmneers, Supenntending

of fines on Account of drift
wood or other timber pase
ing mto a canal

XII —Agreements for the
change of traffic with other
State Railnays

XIIL—Agreements with pnivate guar
anteed Railway Compantes,
'm..my Comanies, and

other carrying Companies

X1V —Agreements with Cn\-emnled
Engme-drivers on the exp
of the term of their ongmnl
corenants,

X

V—Agreements  with _monthly

ployés on State Railways,
deining the terms and con
ditions of serviee to he
cntered nto on entening the
service of Gy T

j
E

non pensionsble Furopean,
Furasun, and native em

By

Engineers,  Superintendents  of
TWorks, and Executive Engmneers n
the Jrrigation Branch

} By Managers of State Ratlways,

E By Managers of State Railonys,

"3 ¢ By Managers of State Railwaya,

Managers, Engineersin Chuef,
Locomative Supenntendents,
Traffic Supenntendentr, Exapuners
of Accounts, Chief Store keepera and
Fxecutive Engineers in charge of

AVL~—All deeds and instruments re

{ than thosa apecified in heads
Ito X\

J
lating to any matters mhrr}

Duwvim nn,  Dustrict  Logomotive
\upey nn-ndmls. and Distriet Traffic

in the Rulway
Franch.

Dy Soctetarior and Jolnt Eecretarics

of Local Gos emmentn.
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F —In the cave of the Telegraph bepartment—

By the Director and Deputy Director
General of Telegrarhs and the
I —Contracts and other mstru Director of Construction, by Super.
ments for works and stores tendents 8nd Assistant Superinten-
dents of Telegraphs, subject to
the lmit fixed by Deparimental

orders,

graph Department, contatn.
mg where necessary, an

TI —Leuses of houses to the 'Ie]e]

. Director-

recerved m such lease shall
not exceed Re 600 & month

13 —Contracts and other instro 3By Supenntendents and  Asostant
‘ments for ties deposit of T < sub
ed by Telegraph eubord: Ject to the it fixed by Depart-

mental orders

G —In the case of the Post Office—

By the Director-General of the Post
Office

T—Contracts and other instru
ments relating to the busi }
nees of the Post Office

II—Contracts and other imstru
ments relating to the buu | By such Post Master General or Officer
ness of the Post Olﬁccl exercsing the powers of a Post
managed by a Post Master + Master General subject to any hmit
General or Officer excresing |  prescribed by Departmental orders.
the powers of a Post M..see
General

H —1In the cace of the Civil Medical Department under the Government of
Todia—

Surgeon General with the

Contracts or other instruments’ By the
relatimg to the Medical De
partment Gorernment of India

1 —1In the case of the Forest Department—

n matters conpected with Districts, Deputy Assistant, Extra

the admimstration and work Deputy and Extra Assistant Cor

ing of forests and with the § servators of Forests to such extent

businces of the Forest De and within auch limits as the I ocal

partment generally Government may prescribe Lv not1
) fieation 1n the official Gazette

“lIn of P'ungab Xo 313 dated 10K Moy
1895, the Iseutenant Gorernor 13 pleased to mmm fhe follotang revised reles on
the «ub.zd —

4 First ~— Any Forest Officer appomnted b an order in the Punjab Gorernment
QGazellee to bold charge of a Forest Division shall be empowered to enter n and

Contracts and other mstmmenu‘\ny Conservaters, Collecters  of
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a4 o s e ame sbadmwebal pdealegbe

“ Secovp —Similar powers shall be exercised by the Conservator whero such
amount or value exceeds Rs 2,000, but does not exceed Rs 50,000

« THIRDLY —W here such amount or value exceeds P's 50 000, the contract
shall be executed by the Chief Secretary to G [y )
Notification N> 425, dated 6th September 1907 )

J —In the terntories under the adnumstration of the Government of Madras

fied

as regards 1

I—In the case of the Governor m]
Councal—

Al deeds end

7

relating to any matters other L By e

than those specified 1n heads

to}
3
1I —Contracts and other 1nstru.
ments for the purchase,

supply, conveyance oy car
nage of bading materials,
stores, machwnery, ete, an
the provision of bour
for building or other work,
and such lihe engagements

IV.—(a) ANl contracts, deeds, or)
other agreements relating to
the execution of salt works,
or the purchase, sale or
transport of salt, the aupply
of labour, stores bulding
matenals, ete , and any other
like engagements relatmg to
the sait revenue or the busi
ness of the Salt Department J

1IL~Contracta and other mstru
ments relating to the Med:
cal Department

{3) All contracts deeds or other)
agreements relating to the
execation of salt works or the
purchase, sale or tranaport of
2alt, the supply of Iabour,
stores, bullding matenals,
ete, and any other like en.
gagements relating to the
salt revenue or the business
of the Salt Department with
in their respective junadic.
tiona and within the limit of
value of Rs 8000, and con.
tracta or agreements for the
Import of foreign ralt on )

ry to G

By Collectors of Iistncts, Sub.Col
lectors, Assistant and Deputy Col
lectors wn  cbarge of Divisions,
Tnspector General, Deputy Inspec
tor General, and Superintendents
of Police; Commussioner of Police,
Madras, Tnspector General of Jails,
Supermtendent of Stationery, and
the Presiding Port Officer and Port
Officers

By the Surgeon General with the
Government of Madras

By the Commissioner of 8alt, Abkan
and Separate Reveaue

By the Deputy Commissioner of Salt
and Abkan Revenue,
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credit, for payment of the
duty leviable thereon, oreon.
tracts or agreements for the
clearance of salt under the
credit system on the deposit
of secunities within the Lmit.
of value of Rs 50,000, By the Deputy Commussioner of Salt
and AbLan Revenue
(¢} Teases granted to manufac
turers of salt i Dblocks of
land in Government factories
when the estimated value of
the land concerned does not |
exceed Rs 200

e

.

(4) Contracts or agreements for
the mmport of forergn salts on
credit, for payment of the
duty leviable thereon, or}
contracts or agreements for | By Assistant Commissioners of Salt
the cleatance of salt undec { aod Abban Revenue.
the credit system wholesale
on the deposit of secunties
within the lumt of value of
Rs 10,000

V —Contracts and other mstru
ments relatimg to matters
connected with the Educa
tional Department

By the Director of Public Instruction.

vt

h —In the under the of the G of Bombay
as regards contracts, etc , not pecified A
T—All deeds and imstruments re .

lating to matter£other than

those spectfied 1 heads I to } By a Secretary to Government.
VII and IX to AIV and

XVI to XXI

I —Contracts for supply of the
articles, dead stock, or petty.
supphes

use such articles or petty supphes
are required, or by any Government
officer to whom such officer 13 sub-

By the Government officer for whose
{ ordumate

TII —Countracta for the eale of uaeless

office such useless articles ate, o by
article:

any Golemment officer to whom

. such officer 13 subordimate,

§By the Goyernment officer for whose

1V —Contracts for lease or sale of

Tepartment 1n whote charge, and
Government buildings

the chief local officer of the dutrict
10 whieh suck buldings are

s Jomtly by the chuef local officer of the

'V —Contracts for hire or purchate Department for which, and the chief
of buldings for Govern local officer of the distnict m which,
ment. such byildmes ars to be hired of

L foretased

J’Jmnl]y Ly the chief local officer of the
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* SEcoND —Similar powers shall be exercised by the Conservator where such
amount or value exceeds Rs 2,000, but does not exceed Re 50,000

“ TrirpLY —\ here such amount or value exceeds Bs 50 000, the cantract

shall be executed by the Chief Secretary to G ?—(Purjab
Notsfieation No 425, dated 6th September 1907 )
J —1In the under the of the G t of Madras
a9 regards contracts et~, not pecified
1—1In the ease of the Go¥ernor m)
‘ouncil—
All deeds and LB.YA 8 ary to O

relatmg tu any matters other
than those specified @ headsj
Ito V.

3 By Collectors of Districts, Sub Col

IT —Contracts and other instru.
ments for the purchase,
supply, conveyance or ecar
nage of bulding materials,
stores, machinery, ete, and
the proviston of Ilabour
for bulding or other work,
and such like engagements

IIL—Contracts and other mstru
ments relating to the Med:
cal Department

IV —(a) All contracts, deeds, or)
other agreements relating to
the execution of salt works,
or the purchase, salo or
transport of salt, the supply
of labour, stores, bwlding
materials, ete , and any other
ke engagements relating to
the salt revenue or the busi.
ness of the Salt Department

{3) All contracts deed« or other)
sgreements relating to the
execution of salt works or the
purchase, sale or transpert of
salt, the supply of labour,
stores, budding materls,
ete, and any other like en
gagements Telating to the
salt revenue or the business
of the Sals Department with
i thew respectine junsdies
tions and within the hmit of
value of Rs 6000, and cons
teacts or agreements for the
wnport of foreign »alt on

J

leciors, Assstant and Deputy Col
lectors n charge of Divisions,
Inspector General, Deputy Inspec.
tor General, and Supenntendents
of Tolice, Commussioner of Police,
Madras, Inspector General of Jails,
Superintendent of Stationery, and
the Preadug Port Oficer aid Tort
cers

By the Surgeon Gemeral with the
Government of Madras

By the Commissioner of Selt, Ahkart
and Separate Retenue

By the Deputy Commussioner of Salt
and Abkan Revenue,



~ X1

OYFICERS EMPOWERED TO EXECTIE DEEDS, ETC, ] [ apr. 4.

credit, for payment of the?)

duty levsable thereon, orcons

tracts or agreements for the

clearance of salt under the

cpedit sy<tem on the deposit

of secunities within the it

of value of Re 50,000, LB)' the Deputy Commissioner of Salt
and .Abkan Revepue,

{c} Leaces granted to manufse
turers of salt 1n blocks of
fand 1 Government factorses
when the estimated ¥alue of
the land concerned does not
exceed Bs 230, J

() Contracts or agreements for
the 1nport of foresgn salts on
credit, for payment of the
duty leviable thereon, or
contracts or agreements for | By Asustant Commissioners of Ssit
the rlearance of ealt under and Ablars Revenue
the credit system wholesale
op the depout of securities
wathu the limst of value of

s 10,000 J

YV -—Contracts and other mstrn
ments relating to matters
contected with the Educa-
tional Department

By the Durector of Public Instruction.

K.—Iq the under the of the Gi of Bombay
as regards contracts, ete , not herembe(oru specified—

T.—All deeds and instruments re}
. PPl

II —Contracts for supply of the
articles, dead stack, or petty
supphes

By the Government officer for whose
use such articles or petty sopphes
are required, or by any Government
officer to whom such officer 13 sub-

ordinate

the Government officer for whose
oﬁice such useless atticles are, or by
any Government officer to whom
euch officer 13 subordmate,

1II —Conlncts {or the sale of useless

V. —Contracts for lease or sale of

Department m whose charge, and
Government buldings

the chief Tocal officer of the district
n which such buildings sre,

Jontly by the chief local officer of the
¥ —~Contracts for hire or purchaze Department for which, and the chuet
of buldings for Govern 4 local officer of the distrct 1 vlncb,
ment. !- such buﬂdmn aro to be hired
purchased,

L
§ Jamtly by the chief local officer of tha
C
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VI-—Contracts and other mstru )
ments for the  purchase,

supply mmd conveyance or
carriage of building mate
r1als, stores machwgery etc,
and contracts for petty con
structions and repairs and
for public works of every de
scription which are not exe

cuted by the Puble WorL!J

Department

VIl —Senads—
(a) continuing or confirming’
exemption from payment
of land revenve, or

(b) continuing or confirmun,
any pension or grant of
money or land revenue,
or

{¢) confirnung watan ser
vice—commutation set-
tlements, or

(d) guaranteeing cash pay
ments 1 lieu of abkén
or other nights, or

(e} granted under sectien 133
of the Bombay Land
Revenue Code 1§79, or
any other law for the
time bemng 1 forcs re
latng to the sarvey cf
towns and eities

VI —De *

or to land revenue

1X —Contracts for the farm of tolls,
taxes, duties, cesses o
revenues of anv deseription

X —Contracta far the erection or
repair of boundary marks.

XI—Contracts for the supply of
stationery,etc , to the Super
wtendent of Stationery

XII —Contracts for the supply o
articles of any description
for the use of jails or re.
garding the sale of articles
mapufarinred 1o jards

J

REREEW

J

|

1

Jowtly by the chef_local officer of the
Departwent by which and the chief
local officer of the astrict am whic
such works are #o be executed, or by
an Assistant or Deputy Collector 1f
the work1s executed by the Revenue
Department

By Collectors of Districts

LI QSR

Qo 8 wme

that officer

By Collectors of Distnicts, or by the
“Heads of the Departments by which
such tolls, duties, cesses of revenues
are levied

Survey Officera or Revenue Officers

not lower in rank than Mabalkérs,

By the Supenntendent of Stationery,
Bombay

By the Inspector General of Prisons,
‘Borubay, or by the Sapermtendents
of Jails.
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XTI11 —Secutsty bonds for the due
performance of their duties
by Government servants | By the Inspector General of Prisons,
whom the Inspector General or by the Superintendents of Jails
of Prions has pomer to
appomt

articles procured n the local
marhets for the Police L

U ' .
XIV —Contracts for the supply of SB’ v v

XV —Deeds, contracts, and 1nstru

ments relatng  to  salt o
Tevenue or 1o the busmess InOSmd by the Commuseioner 1n Sind

r by the Head of the Salt Depart
of tho Salt Department. ot | mwent n. that Troviace, ox by ol
0 e dand, ouldngs °F 4 lectors of Districts, and elsewhero,
other property an the control [ py ¥ eeretary to Gavernment, or by
of that Department, other| i}," Collector of Salt Revenue
than contracts of the nature | Forypo g
specified above ta Articles T ¥
to VT

XV1 —Contracts entered mto with\)
normal scholars and appren , By Educational Inspectors or by the
tices m Ingmeenng or In ©  Principals of such Colleges
dustrial Colleges, ete

p:4% 4] —Agreemems and decds entered)
mto with Managers of Edu
catonal Institutions
respect  of Government | By the Director of Public Instruction,
grants m aid up to Rs 1,000 [ “Bomlay
or 1n respect of the lease of
Government sghool build
ngs

XVIII —Contracts for supply of the)
articles procured an the lotal , By the local Medical Officer 1 charge
markets for hospitals, luna | of such hospitals, asylums, ete
tic asylums, ete J

XIX —Deeds, contracts, and mstru
ments of every description
relating to the admumstra
tion of Aden

$ By the Political Resident, Aden

XX —Contracts for the purcliase s and
supply of stores and
ing materals and (ar the
proviston of labour, also 1} By the Mint Master, Bombay,
dentures to ind spprentices
atthe Mnt for a definite
term

XXI—Deeds, contracts, and wstro
ents of every descnipt:
e mehaded any of ‘°°1m Sind, by the Commusioner In Sind.
foregoing articles
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T, —In the territories under the admnstration of the Government of Bengal
63 regards contracts etc, not herewnbefore specified—

1—In the case of the Lieutenant
Governor—
By the Secretary to the Government
Al el o= pumstroments | of Bengal m the Revenne and Geno
than those specified 1 heads | YoI Departments
1T to VII

II —Contracts for the supply o
stationery (and Bonds of
employés when 1t 13 neces
sary that they should be b By the Supermtendent of Stationery,
executed by the obligee) [ Calcutta
etc to the Superntendent
of Statiopery

TIT —Contracts for supply of eloth

g et for the Pohce Calcutta and the Inspector General

}By the Comnussioner of Pohee,
of Tolice Bengal

1V —Contracts for the supply of
articles, ete for the nae of
1u or regardmg the sale of D7 the Tnspectar General of Juls,
articles  manufactured  an gy
Jauts

V —Contracts for_the supply of}
articles and for repatring | By Collectors of Districts
cutting  etc, roads and
capals

1I-—Contracts for the supply of)
articles prooured m the local | By the local Medical Officers n chargs
markets for hospitals luna { of such hospitals, asylums, eto
tic asylums ete J

VII—Contracts and other mstru
ments i, matters connected § B3, Colsctors of Districts and Deputy
with the leass or sale of land mmissioners

VIIT —Contracts for the purchase and™
supply of stores and buid
ing moterals and for the
provision of labour, also By the Mint Master, Calcutta
indentures to bind appren
tices at the Mint for a defi
mte term

M —In the under the of the of the
Umugl Provinces of Agra and Oudh, as regards contracts, etc , not herembefore
specified—

I —In the case of the Lientenant
Governor and Chief Commis
sioner—
All deeds and istruments [ By a Secretary to Government
relatng to matters other
than thosa epecified 1 heads
I to IV -

IT —Contracts and other mstru

ments for sums not exceed
g Re 2000 ezeept those { BY 31 Heads of Departments
which nffect resl estate
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III —Contracts and other ins<tru
ments at present executed
by Collectors, Deputy Com n{.oﬁt‘r]smm and Deputy Commis
mussioners, and  Deputy
Collectors

IV.—Contract. d other t
o o e oS8T ) By subordimate officers appomted by
wg Re 500, and not gffect tads of Departments, with the
1ng real etate J  spproval of the Local Government.

X —In the under th,
Punyb, as regards contracts,

er the ad { the G
ete, not herembefore specufied
I—In the case of the Lieutenant
n o )
1! deeds and nstruments
relating to matters other
than those specified 1n heads
IIto IV and VI and VII

of the

[ By a Sccretary to Government

IT—*Contracts and other instru
‘ments connceted With ferrres,
dues for grazing cattle on
places other than  canal
banks fisheries, nazul huild
ings, spontaneous products
and mnerals execution of
minor works not under the
Public Works Department
and the supply of neces
saries for depdts

By Deputy Commissioners

III —*Contracts and other instry
‘ments in matters connected
with the lease or sale of f BY Deputy Commissioners
nd

IV —Contracts relatiog 10 any mat

ter falling within their ordi }By Deputy Commissioners,
nary jupsdiction

V—(a) Instruments of ree grant
of proprietary right in

n
(%) Instruments whereby pro
pertv 13 mortgaged to }B{)a Seeretary to Government ang
the Government ag secu eputy Commissioners
nity for a loan
33

{¢) Instruments of exghange of
hand

-

VI —Contracts for the supply of
othease te . for oy } B the Inspector General of Pulice

VII —Contracts for the supply o
articles for use 10 Jails, or
Fepacdmg the sale of axticles § BY the Inspector General of Prisons,
manufactured 1n jails J

® &4 revieed by Goversment of Todw Reeolotion 2os* 955—57,
Jodieisl, dated the th Tuge 104 587, Home. an:;nt.
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0 —In thi under the of the Chlei C of
the Central Brovinces, ns Tegards ete , not h fied

P
T—Tn the case of the Clef Com )
misgoner—
deeds and imstruments
relatmg to matters other [ BY hua Secretary
than those specified 1n head
i

Il —Contracts and other mstru -

ments m matters connecled} By Deputy Commssioners
with the lease or sale of land

P —In the under the of the Chief Commissioner
(now he“tem:lm Governor) of Burma, as regards contracts, etc, mot herewt
before apecified—

I —In the caso of the Chnef Com
m:sswner) (now Lieutenant
Governor)—
S mtmuments Y Szt fo il Companonet
relating to matters other J
thnn thoso specified 1n hemh
I

IT —Contracts and other inatru
ments for the supply of
stores tations, clothung etc

By the Reads of the Jad and Polos
Departments

ments relating to matters
connected wmith their respec
tive Departments

IIT,—Contracts and other mstru
gBy all Heads of Departments

IV —Contracts and other mstru
ments connected with the
lensc or sale of land and
fisheries , and contracts te- + By Deputy Commissioners
lating to any matter falling
withn thewr ordinary juns
diction J

Q—In the under the of the Chuet C of
Assam (now Lieutenant Governor of Eastern Bengal) as regards contracts, ete ,
not herenbeforo specified—
T—In the case of the Chnef Com
missioner (now Lieutenant
Govemnor)—
. All deeds and mstruments }-By his Secretary

relating to matters other|

than those specified in heads

Hto}

II—~Contracts and other instru
mMents 1n matters connected
with the leaso or sale of land
ferries and fishenes, spon
taneous products and mu }By Deputy Commssioners
erals, for the supply of
stores, building _matenals
labour and such Like engage
ments
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TII —Contracts and other instru)
ments connected with tem
porary lenses of land or of
other rights, dues or pro
perty of Government or for
the supply of stores, buld > By Assistant Commussioners and Sube
g matenals, labour, and Divisional Officers
such Like engagements when |
such contrac®, mstrument or
engagement does not exceed
the value of Ps 500

Extra Assistant Comunssoners

IV —Contracts and other mstru
} and Settlement Officers

ments connected with leases
of land

¥ —Contracts for the supply o
articles requited for the use
the Department and
other mstruments connected | BY 21l Fleads of Dopartments,
with the adnumistration of |
the Department

R —In the case of the Chief Com

mssioner of Coorg as Te
pards contracts, ebc, mot { DY Pus Becretary
heremtefore specified J

S —In the Hyderabad Assigned Districts, as regards contracts, eto , not here-
inbefore specified—

I —All deeds and mstruments re ) By the Resident at Hyderabad, tne
lating to matters otl er than _ First Assmstant Resident Comms
tho e speclﬁed 1n heads II[ soners and Deputy Commussioners

and ITT 10 the Hyderabad Assigned Districts

11 —Contracts for the supply of
RN LA, }By the Inspector General of Police

TII —Contracts for the !upply of
o et }ny the Inspector General of Jails

T —In Br tish Baluchistan and tho d1y the Agent to the
Govemnor General i Jalichistan as suct «genv—

Iating to matters other than ¢ 'the Governor General and  Chief

I—All deeds and instruments e E By the First Ass stant to the Agent to
(hose specified in heads ITto Commussioner

II —Contracts and eother wnstru
ments for tho supply of } By Heads of Departments concerred.
stores clothing etc

TII —Contracts and other mstru
ments relating to matters
connected with the r respec
tive Departmenta. ]

By all Teads of Departments,

24
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1V.~Contracts and other mnstru)
ments connected with the
lease or sale of land, or
whereby land 13 mortgaged
to Goveinment m  security
for a loan, and contractsand { By Political Agents and Deputy Com.
mstruments relating to any [ missioners
matter falhing within their
ordinary junsdiction, melud
g the execution of cwvil
works not under the Public
Works Department,

\ —Sanads—.

(a) contamning or conferrng
exemption from payment
of land revenue ,

(%) contaiming or conferning
any pension or grant of
money connected with
the lind revenue ,

(¢) contracts and Instruments
relating to any matter
falling withm yunisdction
of the Settlement Depart-
ment

By the Revenue Commissioner,

U —Agreements for the recovery
of advances under the Land
Improvement Loans Act,
, XIX of 1883, and the Agn. { BY District Offcers.
cultunsts' Loans dct, AL
of 1884

CONTRACTS WITH CANTONMENT AUTHORITIES
No 1597—1608

Extract from the Proceedings of the Covernment of India in the Home Depariment
(Judresal Y, —under date Calculta, the 10th November 1§99.

RecoLurion —In exercise of the power conferred by the Tast India Contracts
Act, 1870 {33 and 3% Vict, © 59), and of all other powers enabling hum 1 this
behalf, the Govomor General i Council 1 pleased to declare that the undermen-
tioned classes of instruments referred to 1 section 2 of the Government of Indta
Act 1859 (22and 23 Viet, G 41), may be executed as follows ~—

{ (a) Dy the Sccretary to the Canton-
ment Committee 1n canton-
ments where there 1 such &
Committee and

Cuntracts referred ta 1n section 50 of
the Cantonment Code. ) by the Commandmg Officer of
the Cantonment 1 theso cases
m which a Cantonment Com-
mittee has not boen constie
tuted,
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ExrcuTion of LEasEs oF BriLpnne S1TEs o¥ GoVERNMENT Lanps ov
NTONMENTS

Mo 1360—72

Egztract from the Proceedings of the Gorcrnment of India vn the Home Department
{Judrcsal) —under date Symla, the 15tk September 1899

Leases of building sites on Government By the Pnncxpul Staff Officer of the
lards 1n cantonments Command

Nore~The prosiuons of Chapter ¥ of the Cantopment Code (sectiona 69=-65) shonld be
eeterred £ a5 tothe persons by whom, and the manter in which contracts may be made, sanc
tioned and execnted

242



APPENDIX B.

STATUTORY RULES AS TO THE MAKING OF CERTAIN CONTRACTS
ON BEHALF OF THE GOVERNMENT.

RESOLUTION OF THE (GOVERNMENT OF INDIS, IN THE DEPARTMENT OF FINANCE
Axp Commerce, No 933 Ex, patep e 20tH Froruany 1804,
REsD—
Resolution by the Government of Indla in the Fiaance and Commeaerce Department, No, §712,
dated the 20th October 18

Despateh to Tlee Majesty's secmny of State for India, No 101 {Public Works), dated the

4th December 1

Despateh from Her )ln]ealy 's Secretary of State for Indla, No 46 {Public Works), dated the-
15th August 1839

Tetter from the Goverumeat of Tudia in the Futance und Commercs Department, to sl Local

ivernments and Administrations, No 850, dated the 215t February

nupmh to Tler Majesty’s Secretary of State for Indis, No 229 (Flmnclnl), dnled the 15th

August 1871

Despatch from Her Majesty’a Secretary of State for Indis, No 39 {Public Works), dated the
4th August 1892
Despaten &t Her Majesty’s Secretary of State for Indls, Mo 162 (Tinanclal), dated the S0th

.Despmh lrom mr M dfesty’s Secretary of State for fadia, No. 46 (Public Works), dated the-
12th October 1

L P e, w3 ol T cnal Daen

the State
Srarvrory Rovrs,

The followmng p are bed by the Sccretary of
State ;m Couneil, m exeronto of & zhe power reserved to hum by Ttatutes 22 and 23

Vict, Cap 41, Section 1, and ehall apply to all concessions, grants, leases, and
contracts (excopt such ag may be made under any speentl legilative sanction)
mado orentered into by the Government of India, or by a Local Government or
Admunistration or other authority m India, to or with any person, firm, company,
syndicate, municipahty or other publio body who or which has applied for the
same for muning, milling or any other industrial or manufactuning purposes {not
being ordinary agneultural or settlement purgoses), ax for tha gurpess of any
salway, tramway, water works or other undertaking of a like nature ~—

- . . .

1S oy WO CieLUton oF mattenance by LovelLLy ol

it such concession, grant, lease or contract—

(a) 18 intended to endure for & period cxcvedmg ten years and 18 nol

potces on cancel-

ment by the annmmmz of India, at nny tmle during such period

on the expiry of six months® notice to that effect, and imposes

on the reveaues of India an annucl habihty 1 excess of fffy
thoutand rupees; or 4
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(5) 1mposes on such revenues a charge or expenditure or 1 ability damage
1 excess of firelve lakhs of rupees, or

(c) mvalves the cession of property or nghts of which the estmated
value exceeds lu‘tlve lakhs of Tupee

- - . - P .

other authonity m India to, with or i favour of any person, firm, company, syndt
~cate, municipality or other pubhe body for any of the purposes above mentioned
withont the express sanction of the Government of India and of the Sceretary of
State an Counerd,—

tract

If such grant, lease or

() 13 mtended to_endure for a period exceeding fen years and 15 not

rupees, or

(8) sposes o0 such revenues a chirge or expenditure or Jabilty to
damages 1n excess of ticelte lak*s of rupees, or

(¢} nvolves the cession of property or mghts of whichTthe estimated
value exceeds fuelie lakhs of yupees

N any Local
m favour
ny of the
PUEPOSES BLUYE LIERLVLEU WILLULL LG €LpILsy SAULUON 0L Lus uurernment of
India,—
1f such concession, grant, lease or contract,—

{a) 15 mtended to endure for a persod exceeding fire years and 13 not
accompanied by an unconditional power of revocation by the
Government at any time durng such period on the expiry of
1x months’ notice 1o that eflect, and 1mposes on the revenues of
Indwa en annual hability i excess of fire fhousand rupees , or

o mposca on such revenues a charge or expenditure or Labilty to

mages 1n excess of one lakh of rupees, or

© mvolves the cession of property or rights of which the estimated valuo
exceeds one lakh of rupees

V No transfer of any such concession, grant, lease or contract, or of any
ercof, or any interest therem, or any under lettmg <hall be recogmsed as
vnhd exccpz it be made with the express assent of—

[C) theﬁ?ecn(a'y of State sn Councl i cases falling withwy Rule I or Rule

(b} the Gorernment of India n cases fallmg within Rule III, and
(¢} the Local Government or Admimieiration n any other cace, nith the
proviso that a transfer or under letting to a company will in all cases
require the sanction of the Gorernment of India,
and the Sccretary of State in Council and the Government of Indis, as the case
»may be, may 1n hus or their abeolute diseretion refuse such assent
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VI —In every wr ting wfended to express any concession, grant lease or
contract which falls within these rules, 1t shall be expressly declared that such
concession, grant, lease or contract 1s granted or made subject to them

VII—When tho assent of the Secretary of State m_Council 1s rendered by
these rules necessary to the validity of any concession, grant lease or contract,
or to the transfer thereof, 1t shall be sigmified under the hand of an Under Secre
tary of State, and when the assent of the Government of India 1s so required
1t shall be sigmfied under the hand of a Secretary of that Government

VIII —The foregomg Rules I to VII inclusive shall not apply to any con.
eession, grant, lease or contract, for any of the purposes mentioned 1 Rule 1, if
made l]umier any special rules sssued or approved by the Secietary of State 1n

unc:

SUPPLEMENTARY RULES

1
<

transfer therr nghts ot any part of them,'except with the sanction of the Covern~
ment of India or of Local Governments and Administrations i cases coming
within thei cognizance

B —All such concessions and agreements v 11l further be subject to any special
provisons made by Government to meet particular cases or particular classes
of cases

{ —Before any concession or agreement of the class referred to 13 submitted
for the approval of the Government of India, 1ts terms should be considered 1n
the Judictal Department of the Local Government, and by the highest legal
adviser to that Government

D —The foregong rules shall not apply to any concesuion, grant lease or
contract for any of the purposes mentioned in the Statutory Rules, 1f made under-
any special rules 1ssued or approved by the Secretary of State in Council
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P.W.D CODE, VOL.I, CHAPTER VIII —CONTRACTS.

COSTRACTS FOR THE EXECUTION of PunLic Works

mam b e K an 8P 4 pad = L g oandn heg el tad o3 ea Lo 3

circumstances of each proviace
en 4 ae aroao- fa oo ofaamn o om

competent authonity before entering upon legal proceedings
751 Contracts for the execution of Public Vorks aro usually of threo classes—

1.—Works of orrepuir und 1n which the Contrac,
‘undertahes to provide tho wholo or part of the labour matenal or plant
requured by the Engimeer and to perform the work under his direction

IT —Supply of materals

111 —Mamteaance, in which the Contractor engages to mamtamn certam work
1n a specified condition of eficiency 113 hind of contract 13 sdms
aible in excoptional cases only.

753 Contracts of each class may be of three kinds, viz, Lump sum, Schedule,
and a combination of these two g

753 In o lumpsum contract the Contractor engages to execute the woik
with sl its contingencies for & fived sum A purely lump sum contract 1s not
of frequent occurrence as 1t 1s generally necessary to provide for alterations i the
ongumal design which may be found necessary

754 Schodulo contracts are those in which the Contractor undert,
execnto the work of fixed rates, the sum ke 13 to recervo dopending on the :;f,?,.:')
t108 and kinds of work done or matenals supphed t

755 The third kind of contract 13 a conbination of both these  Thus a fireq
sum 15 proposed for the completion of the work as specified, and a schedulo of rates
18 agreed upon by which to regulate the price to be paid, or to be deducted, f
additians or alterations »or
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toa Local Government, on behalf of the Local Government, up to the hmits within
which the Local Government can sanction estimates for works, but when
theso Jast named tenders are exceeded the tender must be referred for the
orders of the Government of India

758 Contracts and other t with leases for grazing cattle
on canal banks may be executed by officers i charge of canal divisions

759 N Eb 1900t 'Eha mtention to pr‘event' the officers mentioned 1n para 757 giving

760 Befors a work 1s gaven out on contract the Executive Engineer shall pre
pare “* contract documents * to include—

1ot —A complete set of drawings showmng the general dimensions of
proposed work and, so far os necessary, details of the various parts

2nd —A complets specification of the wotk to be done and of tho matenals
tobeused unless referonce can be made to some Standard Specifieation.
—see para G55

3rd —A schedule of the g; ties of the vanious & pf of work.

4th —A set of “ conditions of contract * to bs comphed with by the person
whose tender may be accepted

f}

mev TEMLa 4 £4 3

15t —The place where and the time when the contract documents can be seen
and the blank forms of tender obtained , also the amount 1f any, to
be paid for such forms of tender

2pd—TThamt A L 0 s Loy osan . L

3rd —The amount of earnest money to accompany the tender, and tho amount
and nature of secunity deponit required in the case of tho accepted
tender
4th —With whom or what authority the accej tanco of the tender, will rest
&th —Authonity should always e reserved to reject any or all of the tenders
80 received without the assignment of a reason and this should be ex-
pressly stated in the advertisement
763 For lump-sum contracts the tendors should be 1n Public Works Depart«
ment Form G In the case of schedulo contracts, thero are the following alterna
tives —
(0) Tordama — = = = -

e e - . LR - - -
. .
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766 As & rule no tender for the cxecut on of works of any descr ption should
be recerved vnless accompan ed by the deposit of cash as earnest money ta tl &

extent which has becn notified as necessary by the Execut ve Eng neer or other
officer

768 Usually the lowest tendershould be accepted unless il ero be some
t oo t R S Y
@ 1
il 1 [
' 1 '

'
suthor ty if cons dored necessary

. v a3 a (TRN

70 Socur ty accompn od by & bond where necessary should m all cases be
taken for the due fulfilment of a contract Th s secursty may bo—

(@) -

(5) A deduct on of 10 per cent fron the monthly payments to be made on
account of work done

(¢} Pessonai secuntv of two persons of fuown prob ty snd wealth

771 When the bond < for more than Rs 0 000 Form L must be nsed

oall
otherca es and 1 hen siffet es arod spensed with Form L—1 hould bo used
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T4 Eve-v oZrer o~ subordinate 1a charz= of 2 work camned oat codercen
tract «hoold foroueh to tke }hm‘n‘e !‘_."m&r at l\e betmm" cfesch memth s
P Do o ——— et .

€ ara Tl —g s .

- at s e
s e ' - - -

to =g to nc..te AoV d._\tg-:_ag ted work, et unh:; = ateaz szamst the
tnve~ss s of Gorerzmernt on the part of the Contractor, and ke will ke resronaitle
foranvre-te 1 thisrespert

775, Ensmees and ther subodiates ar- responn’e that the terms of con
tracts s sty ecfored, acd tha* no 2.t 15 dome tending tonnllfv o ¥1 wstea
coatmact Al contract dr=da must be execated en exe or oikev of the standard
forzs, bzt thev mav bemodi_~d to sar* Ieal rogu.rmmsents afrer consaliatiom with
the =z adrses of the Local Govenments correnal—see Samp'e § rms lettead
1 10 Q respec rrely @ Par ITE of the Book of Fos. Al ammeementa extersd.
130 with t-e Pablx Works Denartzment br Con*=a to~s fo~ e exevniom of work
er for sammng the dio pe-formance of contrats a exempt from stamp doty
7o Femaof dendsand o.he' Qocurants rrqrared by the dxpartzient will be
ge*tled br te Law oFces of the Government and formsked through the (st
Exrzeer to whom all applestzons oo soch mattems shosll be a2l

Tv: Pavments fo- work dooe 00 & rommmz aceomnt sheald be made as ammke
soottlvoaaee~ £ 3’2 P W D Forma No. 14 sbowngtie q‘;l:tx esand valze
cf work execnred woder thaseveralitems of the s Tedgle cmoiterinse asthecxss
mavbe the gran® =3 eatered 13 th= cernf-ate be coduivatiestad by the sssis
aat o~ sabo~ina € moammetute chatce of toe wors  Do-h povments will be
treated as puvrsation srcomt sabtttathead T ment en the fxal bill—see alto
pars 1102

77> Pavmeats to Contra*os skozld as faras convex extly practicahle be
made by cba mes from the dmseal 0 ca the nrares® Dsénet o~ Sabdiv omal
tasury g=d a stipchilion to the efect that pavreats shall be 5o made shoald be
wse~eim the contas wheve pecessarv—see alsopars 94

T Advances kre a3 ar'e polibitad  Under verr excepticnal crvam
sta=~=3 Local Governments mav sz bonise $~ch adruznces to Contractors as mav
bedee=rd 12d speneahh g th 2 og
azazst 1o, and {o- preventine the svstem kew.v_-u g—.-_e—xl creoutnang barer
than mav be absolately essent

T30 Tte above rote 13 £o* to be wmtestood as proki™ tmg advanees up to
Pa 50 bvsabodzmates, whea absol.telv prcestars 1a tle mtemst of woks , bt
evervendearoar shocld be made to mantam & $svitem, under wheh po pav
meats are made except for work actaalle doae

TNIA The of-ersIa-ally empowerad to execate oa bebalf of the Sec-etary of
S.a%e the d Tewent elastes of deeds, coutracts szd cthes mstrarents are detalad
1 Apneadic 29 This powemis howersr 1q eah mase sabuwect 1o 12 Deparzental
rules lavzng down the powe=s of 0= vers to enter 12td contracts.




AFPENDIX D.
PUNJAB CIVIL SUIT RUIES

(Punyab Government Notification No ISH dated I5th Aovemter 1905 §

1 Y those rules the expres.ton— s
D
(@) * controlling authonty ™ wews, a8 to suts and proecsdnze by vy
agamst or affecting the Government, or s public ofrer 1 b ¢ s 2]
capacity , e
(1) m the Revenuo snd Settlement Courts, and n the casa
against & public officer as <uch, the Cluef Secretary o a')“e";."”,{):,"

Government ,
(n) m the Civil Courts as to matters affecting theie departments—
General Officer ding Drvisions and Ind d

T B dy
e eor oita of She Pumytb. aad s Dopendoner® "4 @
The Director General of Tolegraphs,
The Director General of Railways n eates exeeed:
otor Gener ing R% 6000 i1 valus

v em oenm T e .

The Tnspector General of Ordnanco ,
The Manager, North Viestern Railwa3 1n cased not excoed
m value or amount , xeoeding Re 5000

may fix v
(Pum i Gorernment ho 313 dated 4tn April 1907 }

The Principal of the Lahore Vetermory School with the consent {g
‘roviously obtowed of the Dircctor of Land Records and Age,
e Tor 110 recorers of debts not exceeding Rs 500 1n amorey
m any one cise ount

#The Co unuttee of the Agr Horticultural (iirdens on Lehalf of t)
Govormment Agn Horticultwal Gurdeny for the tecovery af
debts not exceelizg Ps 500 provided the determination i(n
princyple 15 not imvolved and that no legal dufheulty 15 anticy
pate

(ddded by Punjab Government Notification Mo 1662 dated 13tk Decumber 1905

The Supenntendent of a Tas) with tho consen  to be prev,

obtamed of the Inspector General of Prisens for e m'::::y
of debts dne to Jail Manufactories not exceeding Rs 50 in umounye
m any one caso,

+ A Cintonment Commuttee for the recovery of sums due not excesdun,
Rs 50 i amount m any one cace, &

I thees cases & e wer-ofenttorney signed by the Floanclal Compussioner must be obtalox
atthorts n Some perven ta sue oa behalt of Goseru eat
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Prineipil of the Lawrence Military Asylum, Sanawar, for the recovery
fees not exceeding Ra 500 on actount of childron due to the
Asylum from parents and guardisns,

General Officer Commanding Districts as xegards all htigation connected
with regimental fonds ,

In all other cases the Financial Commissioner of the Pun)ab;

NoTE —The Financial Commissoner has been relieved of the control which he had exercised
over, Dtization. connested with regummental fusds (Goverament of Tadis, Sloms Depariestts
No 1260, dated 10th July 1903)

(8) “Swt” mesns & suit by or rgamst or sffecting the Government of &
., mea b by or ehing the Goyernment

a ﬂ}lﬁfﬂ,—mkmu; to Cwns made nnder the Land Acgusition Act, 1894, fall within this
efin)

'ha provizions of these rules apply to all suits by or agalnst Cantonment Committees and to
!n]h by or agatust District Boards and Manleipal Committees In respect of nazul land and owel'
gm erament property of which the management sd control has been entrusted to such Eoards o1
om,
(e} * Officer n charge of the case ™ means the Law Officer, Legal Practitioner
or Government Officer appointed to conduct the proceedings on be-
half of the Government, or a public officer 1n any st

Prinesples goverming legal proceedings by or againat or aflecting the Government or
pullic officer n hus public capacsty

,’,,ﬁ"‘,. 2 (1) No st 1 to be brought on behalf of the Government except i the last
h xewnrt when g1l other means of obtuning satisfaction have farled
g - S
. o
. . s . '
. P . - . .
" - P

(2) No persrn having o 3ist claim agunst the Government, should bo com-
pcllcd to resort to Lihigation to enforce 1t

—When any pereou threatens to bring & sult agatnat the Government #t Iy incumbent on
he pm per departmental ofticers and contralling authorities fo ssticty themselves without lay
o Instice or otherwire of the whole and every part of e £1aim bisde Al reasonable efforts
Tring Paade Lo tring about 40 smIrAbS Bdfuntments iihont arpeal to the law, 8 far a3 this
can be done without sacrificing tnemumm of the Governme)
The object of the natlce prescribed by aection 424* of the Code of cin Proc
rument to (nquirs into the fustice or otherwise of 1l claim
13 brougf, aud the beet rae Ahoutd bo mAGS 2 mooppﬂ
tanity thus girea by the lvw towards equltably and smicably adjusting clatms.

I.!:lnf‘l) of h lo :llow

Communicahons tcith {he opposite parly
ity 3 All communiertions made fo tho oppasite party, on the subjecCof matters
logany n respect of which it s powitls that o smut may enyoe, shall I hevdod * wnthout
ma. pregudice * and, 1 mndo orally, shall bu stated to bo mado ** yithout preyudice.”

4 pre-

r DoTE—No admision 1y elevunt, of c4n be proved In exitencs (it s mads wpan the exprets
rop T €on trion Tkt seldence o 1t 2ot 10 be gives, but there must be b mta
e Toention of 1he party max
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Pestrict ons as o acress fo and the product on and supply of cop es of documents
n the possession of the Government

arise or has ansen B essay sane

1 on before

() When not ce to produce docun ents n charge of & he A of o dopartn ent & ess s allon
cr publ ¢ officer 13 rece ved by h m he shall cons der whetl er they include com 410008
mun cat ons made sn of cial ¢ nfidence the producton of wh 1 would be 1 pessess onof
Jur ous to tho publ e wmterest To the product o of s ch doc nents ke stall the Gov ra
make defin to object on d rect to the Co rt or th o gh the off cer m charge of the = Bt
case

(3) Al corre pondence w th and resolit ons and orders of the Governn ent
aro str ctly confide tal No officer stall grant coves of any such docur ents
dunng the pendency of any disp teor sut ta 1cl they nany ay relate to
any person other than to & proper officer of the Covernn ent or to the oficer n
charge of the ¢4 ¢ and no such cop es shall be g anted at any t me after tre
final dec on of the su t witho t the previous sanct on of the head of tho depa 1
ment eoncernex

talne ooy
Procepore 1 Sexts Ftalacd
Banct on to #u ts by or aqa nst or offect g the Gorernmentcr a p W coffcer in b g
of°c al eapac ty

6 No su t on behlf of the Government or a publc officer s such shall e § getionto
1nst tuted without the previous sanct on of the proper controllng axthonty Lrin & swton

7 The sanct on of the a thor ty emponered to sanct on the in tt ti n of o LPHLot e
su tof any k nd st all be obta ned for the defence of a su tof s ch k ad. b

or s pu o
officer
8 (1) Any off er who cons ders tlat o su ¢ sl ould bo nst tuted on behalf of & rort 1o bs
s Government rball subm ¢ & clear and dotn led report 1 provided n Rulo s @t el by
o cer who
(a) the ¢ rc mstances wheh 1 his opin on tender the wst tut on of the & aiim st
su t pecessary and precisely when and wlere they eacl occurred . l;u tuted
() tho subject of the ¢la m and tho rehef sourht & et o the
{¢) the steps w1 ch lave been taken to obtamn satisf cton of the clun =
» thout bragng a st
It ee e Jup foma fa. w chhare he o wad
defendant ag nst tle cla o
(&) the evden ¢ Loth orl anl doc mentary wlcl s beleved to be
obta nable and wheh t s proposed to adduce 1n support of the
o m

{f) whetler the docun ents (if any) referred to u ¢l use () are regmstered
or not

oy Saepropose

(o} wletler ot not the e reumstances of the perso agumst whom 1 ro.
posed tonst ¢ tethesu taresu hastorender t1kels that execution
w 1l bo obta ned of an decree t] at mav be given ag mst h m

() the ev dence both oral and docurcentary wheh so far as 13 hncwn

tho proposed defendant w 1l bo able and 1 hkely to adduce m by
del nee
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(3) whether the documents (if any) referred to 1n clause (&) are regitered
or not ,

(k) whether the amount required for stamp or other sxpenses 18 Iikely to
be above R:

(2) Coptes of all documents referred to1n sub clauses (¢) and () of the pre.
- A M N ! proceedmgs, whether 10
. case, with translations),

the report, with 2n exact

If thess copies capnot
NPV R i e S

T e [N

anthc
cours
will,
shall .
department concorned
9 (1) When notice of an mtended swit 1s given, under the provisions of zection
424% of the Code of Civil Procedure, the officer to whom 1t 13 delivered or the head
- ‘:xouc:n nd  of the offico at which 1t 19 left shall forthwith endorse, or cause to b. endorsed, on
Soon™ ™" the notice—
:).f;ff,‘f."nfo of (a) the date of receipt,
Code (b) the manner of dehvery,
(c) the date of endorsement, and
(d) the signature of the officer makmg the endorsement, and shall there-
upon proceed as heremafter provided.
(2) Y the notice1s served upon an officer other thanan officer epecified m section
1 Bectton 80 4241 of the Civil Procedure Code, that ofticer ghall forthwith transmit it,mn on-
gitial, to the Deputy Commussioner or hexd of the department concern

o vean L . a R N e a

‘Lndorsement.
10 be made on.

wnformation

(4} Tf the notuce 14 served on or fornarded to the Deputy Commssioner gnder
the provisions of sub gection (2) of this rule, that officer shall forward a certsfied
copy of the notice and of tha endorsement mado thereon to the Legil Remem
brineer for nfarmat on, and—

(a) V] the subject matiter of the fthreatened suit ss connect-d with duistrict
admmstration and within has control, or 1 unconnected with any
partienlar department,—proceed tn the manner hercinfter m theso

Tules provided ;

(5) 1f the subyect matler of the throatened surt 13 connceted uith a department
nat swithin ks rontrol,—forws ird the notice, 1n onginal, to the head
of the department concerned, 1n order that ha may so proceed,

{5) In every case i which the afhicer on whom o notico 13 served transmuts 1t
in onginal, to'any other officer, he #hall retam a certified copy of the notice and
of the endorsement made thercon, and place the same on record

Departmental 10 (1) The dwtrict or depirtmental officer concerned rhall, immedintely on

(s torm  pocetving ANY natice of an intended suit, proceed to enquire mto the matter and

Sctabetier  to consuder the clum put forward and tn decide or move the proper authonity to

whole or la decide, whether any and, f #0, what utr ehould bo taken to adyust the clum

'xn-:‘-'.;:t;;-a- {»hether in whola or 1n part) or whetherthe claimant should be left to take such

Bpei A%t legal action an he may deem [ roper .

rctertad NorE I an offieet 8 in doubt, 8¢ (1 (¢ 51ag , 6 to any Jegal point, he s4ouls submit thoe

€43¢, 1 dae coRmr, to the Lezal Remeabrancer, £7 eplaira,
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(2) When notice of the wtention of any person to sue the Government or a Action there-
public officer his ben giren, under section 424+ of the Cods of Civil Procedure 400
no communicition should ordinanly be made to such person otberwise than gg o *etion
under the advice of the Legal Remembrancer or other Law Officer of the Govern
ment

(2) When, after receiving any such notice and mquiring into the matter, the
<ontrolling authority proposes to—
(a) tender any amount admitted to be due to the claimant ,
(b} offer terms of adyustment or suggest teferenco to arbitration

the Legal should ord y be lted as to the form or terms .
of the proposed tender, adjustment ot reference as the case may Le, before they
are communicated to the opposite party, and when once a suit has been wstituted,
no sum should be tendered, terms of adjustment offered or reference ta arbitration
<uggested, othernise than through the officer i charge of the case
(4) When the departmental authonity, having power to del with the case, 19
<clearly of opinton that the whole or any part of the claim put forward 15 Justly
due he should {if the controlling suthority has accorded sanction thereto) proceed
to end 3

to effect a thereof
.
' .- " i
Vo s mesm en v e .
Court

(6) When the controlling authority decides that the claym 13, 1 whole to be
contested, no commumcation should be made to the person by whom the notice
of the intended smt was given  When the same authonty decides that any part
of the clarm made should be adinstted and the rest contested, action rhould (after

)l when that course appears to be desirable)

the
be taken accordingly

Procedure on recerpt of summons

e
(a) endoree thercon the date of receipt and sigh and dute the endorse oihrme ™
ent ,

m the summons

\or{rln u[n: Pm\"‘lnec :he nwut‘; Coxxmh‘im\'r‘f "é' only officer empon ered by the Gov
€anment fo recelve aervice of process in suits against the Government (N otrd
Tted 2nd eprember 1808 ) T e otifiestion o 11a),
12 (1) When the suramons his been duly serve 1 on the Dep ity Commues,
andndite b te  Seedso voe - R 2T rissioner Ation whea -
two months dist - ' .
Cods of Civil Pr
and 1 su port
TI Chief Court * N
applied for, the
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report to the controllng authonity or, 1 emergent cases, to the Legal Remem.
brancer darect, 1n order that further steps may be taken to protect the interests
of the Government.

SO AL Tam P e Do LM e e v e e

Oner VI, rute ments relied on (referred ton section 59* of the Code of Civil Procedure), fled
14 cfthe pre-  with the plant.

Frocature of 13 (1) If tho eust 1 ozo connectod with distrct admmntzation and within
Deptty Com=  hig control or one d withany p the Deputy Com-
fubsioner wh¢3 mussioner will proceed 1 manner in the rules next followng preseribed

Lates toa ralt (2) Xf the suit 15 one connected with any department not withm his control,

pattment oot the Deputy Commussioner shall, as socn as the necessary copies have been obtawned,
‘conpected with forward—

Jistrct sdmials (a) the summons, duly endorsed with tho date of receipt thereof, and
1n his controt ) copves of the plunt, document (if any) filed with the plamt, and list

(if any) of further documents relied on to the head of the depart-
ment concerned
The head of the department concerned shall thereupon proceed m manner
preseribed 1n the rule next following
@) In lying with the p of the g clause the Depaty
Commussioner shall, if he has received no notien of the sut as required by acction
tscctionso, 4241 of the Code of Crvil Procedure, mention this fact.

Report recommending the defence of a suit brought against the Covernment.

Repart for de. 4 If no such notuce of action as 1s_tequired by section 4241 of the Code of
e romnd Civil Procedure hs been recaved, the Deputy Commussioner or ‘the head of the
that no vahd ment (oot being a ling authority) (as the case may be) «
,.xm ben shn“ immeduately on  the receipt of thoe summons, copes, otc, as aforesaid,
ftonse  formard the saa, witha Lnef report to that effect, 16 the controlling suthanty,
by whom armngoments will bo made for the defence of the suit upon the gronnd
of want of notice
Coltection of 15 If notice of smit (whether 3t appear to he an adequate notice or not) has
information 33 beon received, tho Doputy Commussionor or the head of the department concorned
Bocinione shall proceed to collect, with the least practicable delay, all the nformation
regarding the facts of tho case which he can procure

qun
colpt of ot co
tended suit

Beport reeos 16 (1) Ho ehall then, as soon as possible, submit fo the controlling authorty
menaing e the follow ing documenty, togsther with an exact list of the snmo s—

defenco of &
it (a) the notire of smt, the summons and & copy of the plunt s

(4) & second copy or translation ~F 418 ~le b e than o Tantole L1
margin, each statement .
etc,) and notes bemg ad -

statement of fact made .
what respeet 3t 13 not so,
otz —then the rqabie cxplaontlon anno b thot compreasd eference thould ba made
o8 pars wh be fully d

(e) (‘opw! o( documents and hists of doumen(s, s ang, filed with u.a phm( :
(d} copes of all other documenta procurable, which aro believed 1o Lear
on the case, etther for the prunhﬂ or the defendant, together mith

as nccurate n description ns may Le of other documenta (if any)

. bx hesed to be relevant, but of wlich the contents cannot Le precisely
awertaned except through the Courts
(e) al the and wnitten whother In Englsh

rin the vernaculaz, connected wuh the -ub]oct of the suit
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Thee documents ehall be accompanied by a elear and detaled report, statg—

{f) the circumstances which led to the smt, mentroning precisely when and
where they each occurred, the course which 1t 1s proposed to
adopt, pamely, whether to admit, compromise or defend the suit,
and the reasons for the same, and the steps (if any) which bave
already been taken to adjust the matter out of Court

(g) of 1t 15 proposed to defend the swt, tho proposed defence, Wnitten on
slf margm, showing clearly and fully bow each of the sllegations
10 the plant 15 to bo met, and the evidence which 1t 1s proposed
to adduce for that purpose ,
(%) whether the documents referred to m (¢) and (d) are registered or not
(i) the date fixed by the Court for tho first hearing.

(2) An English tranclation of every document, which 19 not in that langusge,
#hall bo supplied with the report, v herever thus 15 reasonably possiblo.

Preparation and submtssion of reports as to the bringing or defending of susts.

17 (1) When the subject of the smt to be brovght or defended 1s connected By shom report
with district admimstration and belongs to no particulir department, the report to be submitted
shall be prepared by the Deputy € and shall be sul: by bim 9 controtling
to the Financial Comrissioner  When the swit 1s connected with any particulat opision of re-
department, the report shall be prepared by the proper efficer of such department porting officer.
and shall be submitted, through the head of that department, to the proper con-
treling authonty.

(2) Inench case the officer submitting the report to the controlling authority
shall (1) satisfy humeelf, before forwarding 1t that these rules have been fully
complied with, and (2) state his own optmion on the matter, with his reasons for
that opinion

18 (1) All copies or translations submitted should be absclutely accurate pocaments to
and complete, reproducing every particular contamned i the omgmals, whether besupplied with
of a formal nature or not reports and

precautions tn
(2) When a map or {11 would be calculated to elucidate any pownt reported regard therato
on, 1t should b supphed

Orders of Controlling Authorities

19 Upon the
the Legul Remes
whether the partu
brancer according . .
proceedings 1n Cot .

SUITS BY OR AGAIN.T PTFLIC OFFICER:.

20 (1) The sanction of the Local Government shall bo obtamned hefore any Nosuitato ba
public oflicer has recourse to the Courts for the vindication of his public acts or lastituted by
of lus character 2s a pubhe functionary P‘;&’ﬁl‘:mﬂ!

(2) When a public officer considers that & smt should be mstituted for the abetion of the
vindication of his public acts or of his chracter as a puLlic functionary, he shall LOVAment.

submit a report conformlly to the directions contamed 1n Rule § g e

(3) The Head of tho I eprtment after recording b opimon, will forward the N
report together with 13 opinon, thereupon, to the Local Government for orders

88 to whether the sust (1) 23 or 13 not to be brought, and (2)1f hrought 13 to be cor
ducted at tho public expense or at that of the officer concerned.

O R



XXXV

ave, D] [ PUNIAB CIVIL EUIT RULES.

Pmcldudn‘;ahe 21 (1) When any swt 15 threatened to be brought or 1s brought agamst a
atd tothade Public officer, as such, or in regird to his cots a3 such,and such officer considers
enco of suits  that the suit should b defended at the publie cxpense, ho shall submit a report

;‘fl‘;‘;i\{cﬁt against crmfmnnbly to the directions coatuned 1n Rule 17. 5 . ,

£.—1n the csse of a swit Intended to be brouzht azainat a pudlic officer notics is required

SictlonBo by esction $31° OF tne Cod of Gl Bron sdure, and the procydure on receipt of such Totice, or of

ammons will be similie to that presenibed for sults dgainst the Government oxcept that the

1 omu XXVII, officer concerned will hlinself recelvs the notice take action,on ths summons section 423, Cnll

Procedurs Code) and submit the necessaty report

(2} The Head of the Dopartment will forward the report, together with his
opinion thereupon, to the Local Government for orders as to whether the st
18 to bo defended at the public expense or whether the officer concerned 13 to be
loft to take such measures in the case at hts own expense, as he thinks fit,

3 Utho de!encu of the swit at tho public expense 1 sanctioned by the Locsl

shall nrrange therefor If such sanction
15 not gaven, thu officer concerned shall be 1nformed accordingly, and will be at
liberty to make h:s own arrangements in conaection therewith

Aetion on the fermnation of @ suit

22 Immediately on the termmation of any suit, o copy of the judgment and
deerce or other final order of the Court shall bo procured, through the Deputy
Commissiongr, without delay by the officer m charge of the case

Resultsotautts, 23, Immediately on receipt of the copes specified 1n the last preceding rule,

e bvsndto lhe officer in charge of the case shall submut & report of the result of the sut, for

Thom report to of the The report shall be submutted
lhrough the Legal Remembrancer

When the result 1s adverse 1o tho Government and will 1nvolve a disburse-
ment of public money, the report should state when the money will be required
€0 a8 to enable tho controlling authority to make arrangements accordingly

APPEALS, ETC, BY OR AGAINST THE GOVERWMENT OB A Punlic OrricER.

Appeals on behal] of the Govcrnment or a Public Officer.

Tepart . .
witther appeal . . .
o1l bs mate . - . . -

. H P a
. [ . e '

. « - "
e . . . . et . .

c N fr e e .
v Ce e e . . .



IXXV

EUNJAR CIVIL STIT RULES ] [arr D

be forwarded as soon as poss ble afterwards  If the proper off cer cons ders that
no appeal or appl cat on should be made he shall subm t a report accompan ed
as aforesa d to that effect

NOTE—AS the period w thia which appeals and app! cations may be male Is 1 m ted by law
there should be na delay fa subm tting repo ts an reco nmandst ons B ler this rule

Appeals to the Pr yy Couneil

26 Appeals to His Majesty i Counesl will be dealt w th under the special Appeals to His

orders of the controll ng a thor ty by tle Legal Remembran er i accordance Maj styin

w th the following nstruct ons — Councl
(1) Where a dec s on adverse to the Government has been g ven by the C1 el

Court or the F aanc al Comm ss oner of t] ¢ Punjab i 4 8u t or appeal to wh ch

the Government 1s & party and from whoh an appeal les to H s Majesty m

S e B e hoa -

(") If the controll ng auther ty 1s of opin on that an appeal ouglt to bo pre *§ 1 ns100—
ferred an applcaton  accon paned by such doc ments as may boe cons dered ANt 0 der
necessary 1l bo subm tted by that author ty to the Goverament for sanct on to
the nst tut on of the appeal

(3) When the 8 net on of the Government has been rece ved 1t sha | be the
. PR St |
1 ' '

AT . [ ' ctf -
Orders No XLII) vtl a veo  tothe prompt jTepsrat on of a transer pt record ;l&h:ﬂn‘s’!’\ﬁ'
oftlocae ALv

(4) 1t v1 alo betled ty of t] o Legal Pen embran er to prepare if practa
cablo beforo the trans r pton of tle record has been completed s statement
e nbordying tl e facts of th e case unler appeal and the princ pal pomtson wl ch
tle Government sto Id n 1 s opnon rely aldingsuch observat ons upou the
p steonduct of tl ocaseand upon tle judgmentsand order assed uthocaseas
stall conduce to a clear nderstand ng by tle agents and counsel emploved for
tle Mo no Covernnent of the ca o as ¢ haa been repre ented on behalf of
tl e Government n tle Indan Co rts

{9} T! s stat  ent slll be prnted at the Government
copes w 1 be for anded to the C1 of Secretary to the oomff.fi.’nﬁ“?ﬁ'.’ ol
tothertran m  on to the Sceretary of State for Ind 3 1n Coun L, e

.

1 under the
despatehed
= 1 forthw il
Counc I the
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of the Government to defend the appeal
(8) All costs incurred 1n e tion with the d a G
suit subsequent to 1ta final decision by the Chref Court or anc)al Commnssmner
and relating to the appeal from such decision to the Privy Counci), shall be charge-
ablo to the department concerned, in the same way as the costs of the orgal
smt
(9) All communications made under the foregoing rules by and between officers
of the Punjab Government shall be regarded and treated as confidential

EXCCUTION 0F DECREES

Setttement of T R T O PP a .
decree adverso

to Government.

* Sectlon 83 -

Where the decree 13 agamst a public officer, 1n Tespect of au act, purpostng
to have been done by him m his official capacity, 1t will rest with him to satisfy
the same withmn the tume fixed

Procedure when 28 Tmmedately on a decree being given m favour of the Government, or of

favour of a public officer when the suit has been brought or defended at the public expense,

Goverament  the Legal Remembrancer or other officer concened shall proceed to move the

Measurestobe 29 Deputy Comnnssioners and other officers concerned aro required fo take
fskentotraco  all possible measures to ascertmn what property of the judgment debtor exists
Segaeeptrty o and 1s avatlable for attachment and sale in execution of decree, and that, where
dedtor At(lon security s taken from the judgment debtor on stay of execution, under section
3'aosecuty 545t of the Code of Civil Frocedure the secunity taken by the Court is substantial
1S ELh and sufficient, and that proper action for immediate execution 18 taken i the
required sccurity 19 not satistactory
DOTE~—The fallowing fastructions are o be observed ‘m
) Ttapappest s oatitutes end the exeeutionof the decteo s atayed by order of the
o an

'ulku.lg lnqnlllu Pt pmpmy i |udgmenmmor

152 When t1e offces eoncerned 15 ot fhe Drputy Commiswioner or & subnndinate of the
Toeputy Comaminsic ner ho 1oy 4711y 16 t1'e Leputy Commiscioner 1o asyit 1 m I
resecuting th ¢ necessary inqulties as ot & property of the § idgment-dubtor

3 Orter XL, 1) The BIoaicoted section $153 of 1€ Cole of Cla 11 Procedure aro ordinnclly suficl pt 42
Tule & et uay 1m0 fulint o onoes ceal of pecperty by the jugen ent-debtet during tte tin ®
Tataca 7 an appest Lut 1t ey ity Cotun bslonet or othes ofieet eonceroed {n

censaltation wifh il ¢ Depot [(er xhoul 1 satt £ Ftmaelt 1 ot 1] seattity
takenty the Cout at pelition ax the Court to be aliomed 1o rrxecule
e i e 1 e camuldera T AL e seCurLY OFee § 1ok f et oF pamelent
e xeh spplieation be refased the Dep ity Commbsal ner or cther oflcer in consutta
afaresald statl en tedtour to keep & ¥&ich on 1he property of the debtor

30a 16 Pre ent B0y fratdulent a1 coation cv concealiornt of

Coatiarenre 30 The amount of stomp duty and other costs due to the Government
satts m ,qupr stita 18 o ke recovered by proceed nga 1n execution of decree
Inn vr—]‘lul\fr autte are fastitoted -uhmn payment of Con rt fees wnd sections 411§ sud

xxm. i 4z i o1 ol Proestur frovite KE #1o recevery ol the smount of e fect which
FLITR nun--n«npmu e piahut #Lod or ¢ beea'viowed toras 24 pespes
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'

Ty cases governed by section 411 # it 1s not necexsary for the Government to bring & epATate o ryeyy

cwt but the amo 1ot of the Court fée can be reallred from the proferty

tie gubject matter ¢f
the g ut by proceeding in exes ition :iﬂu'
. . . .
- T
. . . R
1900 pamsgraph b1 pace 248 ) -
. v am + v S

ment 1s unsatisfactory
‘Dore —The Kllow ng instructions are £ ke observel —

INTERYERTION

32 (1) Jf 1t appear advisable to a Deputy Commiss oner or to the
any department on the representation of any s:bordinate officer or o]

appli ation for s Tostpanement of t] e case shall if necessary be made to the Coyrt
by or through tte Deputy Lommissoner of the district i which the Court hag
jurisdiction  ‘The Deputy Comm ssioner or other officer concerned shall thes
Submit a full report to the controlling authonity showing clearly b 3 re1cons for
conuderny & ch nfervention necessary and n partcular st tmg how the deey
sion of the swit 18 hikely m Ins apimon ta affect the wnterests of Goternment

{2) The cautrolling authority will deeide whether the Government shall
tervene or not and if so will arrange as to the person by whom the necessary
action shall te talen

{3y 1€ the controll ng authority deexde that 1t 19 necessary to intervene and
the Government bemadea party £o thesut all the rules for the conduct of Covern
ment sute shall so fir as may be deemed apjlicble to the case

DISBURSEMENTS ON THF CONDUCT OF SUITS AND TAEIR ADJUSTVENT
33 (1) W hen sanction has been given to mst tute a s nt at the pitl ¢ expense

the Deputy Commusioner will prosile the necessars finds f r stamys and othep
expenses in the same way as he provides fr hsord nurs ¢ ntngen e

ﬁ\ead of Praong,
ern se Interes
to miereene m any suit to which the Government has not been made a prty g rem & o

¢ % iinp

L3S
s

pravide s
oy o B,
o sty
2) Turt)ex vems 2t mav anee will be desdt with m the sime wav 4y Sl rget
expenditure m excess of Ps 50 m one 6 ut will be referred to the conteoling Expenyyt
authotity for sanction TR
(3) All such stems whether <inctioned <eparstely or included 1 contingeng My it
1lls will be denated as on naccount of Law clarges of the department con },’;‘}‘;’x v
corned bl

N

-
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All recoveries 3¢ Al recovenies made, whether on account of the prneipal sum sued for or
tobo credited  costs, will be credited to the department concerned

10 the depart

ment concerned “

Farllest oppor- 35 In urgent cases, where money may bave been advanced from other sources,.
tuntylstobe the earliest opportumty should Le taken for adjustmg such advances i accord-
taken to 8d)ust ance with these rules

Cas¥s pvDprR TRE LAND Acqurarmiow Aot

Land acqolsl- 36_Cases which are referred to the Court under Part IIT of Act I of 1804

e eases (Tho Land Acquisition Act) need not ordmanly be referred, under these rules,
to the controling autharsty, through the Legal Pemembrancer, for orders, but
that officer 15 to be consulted, i the ordmary course, as to any points involving
legal doubts or difficulties, in respect of such cases Rules 22 and 23 apply to
such cases



APPENDIX E.
CIVIL PROCEDURE CODE, SECTIONS 7982

BUITS BY OR AGATAST THE GOVERNMENT OR PUBLIC OFFICERS IN THEIR OFFICIAL
eIty

79 (1) Suts by or aganst the Government sholl beimstituted by or agamst the Sults by or
Secretary of State for India 1 Council

(2) Nothing 1n this section shall be deemed tolimut or otherwise affect any

information extubited by the Advocate General 1n exercise of the power declared

by section 111 of the East India Corapany Act, 1813

80 Nosustshall be mstituted agamnst the Secretary of Stato for Indsa 1 Couneil Nobie,
e e L L ATy IR e Inien

Aagainst
Aguimat Govera

that such notice has been so delivered or lett

81 Inaemtinstituted aganst a public officer 1n respect of any act purport
to bo done by him 1n s offeral capacity— 7 868 PUITORtng Brenpiion -
%
(2) the defendant shall not be Liable to arrest nor hus property to attachment SPpotrae.
otherwise than 1n executian of & decree, and,
(b} where tho court 1s satisfied that the defendant cannot absent himself from
his duty without detriment to the public service, 1t shall exempt him
from appearing in person

{2) Ezecution shall not be 1ssued on any such decree unlessit remams yp.
satisfied for the pertod of three months computed from the date of such report
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THE INDIAN ARBITRATION ACT NO IX OF 1899

Passep BY THE GovERNOR GENERAL OF Inpia v Cot™er,
(Recerved the assent of the Governor General on the 3rd March 1899)
An Act to amend the Law relating to Arbitration

YWhereas 1t 1s expedient to amend the law relating to arbutration by agreement
without the mtervention of a Court of Justice , It 15 hereby enacted as follows —

Short, title 1 (1) This Act may be called the Indian Arltration Act, 1899

e amment,  {2) It extends to the whole of Brtush India, and

(3) It shall come roto force on the first day of July 1899

2 Subject to the provisions of section 23, this Act shall apply only 1a cases
where, 1f the subject matter submutted to arbitration wero the subject of & suit,
the suit could, whether with leave or othermise, b mstituted 1n & Presidency-
town .

Provided that the Local Government, with the previous sanction of the
Governor General 1n Council, may, by notification m the local offienal Gazette,
doslare this Act applicable 1n any other local area as »f 1t were a Presudency tosn
Tseluston of 3 The last thrty seven words of scction 21 of tho Specifio Relief Act, 1877, Lot 187
Crialnenacts and rections 523 fo 526 of the Code of Civil Procedure shall not apply fo any XIV of
e Sanes or to which the | of this Act for the tume bemg
whem Act aprly

- Provided that nothing in this Act shall affect any arbitration pending 1 &
Presidency town at the commencement of this Act or in any local area at the
date of the appheation thereto of this Act as aforesnid, but shall apply to every

nfter the of this Act or the dste of the
..m::ncunon thercof, as the case may be, under any agreement ot order previously
made

Provided, also, that nothing 1w this Act shall affect the provisons of the
Indian Compames Act, 1882, relating to arbitration YIof18

4 Ta thia Act, unless thero 1s anything repugnant m the subject or context,—

{a) *the Court” menns, in the Presidency towns, the High Court, and,
clsewhere, the Court of the Distnet Judge , and
() * eubmission ™ means a wnitten sgreement to submit present or future
differences to arbitration, whether an arbitrator 1s named therein
or not
Submlstont® 5 A submisnen, unless a dufferent miention s expressed therem, shall bo
¢ STy lewva urevocalle, excert Ly leave of the Court

Application

Deto tions

G A submission, thfess o dufferent intention 1 expreased therewn, ehall be
Im TeiTa  deemed to mclude the provisions fet forth in the first schedule, in £0 far as they
ai miss! o are applicalle to the reference under submission
r.a'_"mu‘- 2 The parties toa submisaon may agree that the reference shall bo to an
,'_' "V’fur:"“ atbitrator or arlitrators to he appownted by a person designated theren
fuch person may be des gnated either 1y name o #3 the holder for the time

Tinan be ng of any office or appountment

Hiustration

The parties to & sut msion may agree that any dinpute arising between them
in respect of the |ub]e"t,-mlllerol the submuss’zp ahall bo refere ] to an arbitrator
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to be apponted by the Bengal Chamber of Commerce or, as the case may be
to an arbtrator 1o be appointed by the Pres dent for th e time be ng of the Bengal
Chamber of Commerce
$ (1) In any of the followmng cases — Power for the

Court in certain
(a) where a subnussion provides that tl e reference shall be to a s ngle arbi cases to
trator, and all the parties do not, after differences have arisen, concur 300 ntan
m the appomtment of an arbitrator , e 16 orthizd
{8} if an appomted arbitrator neglects or refuses to act, or 13 mcapable of Mrbitrator
acting or dies or is removed and the submission does not show that
1t was mtended that the vacancy should not be suppled, and the
parties do not supply tl e vacancy
{¢) where the parties or two arbitrators are at hberty to appomnt an umpire
or third arbitrator and do not appomt him
(d) where an appomnted umpire or thurd arbitrator refuses to act, or 13 meap
ble of actng or dies, or 15 removed, and the subm ssion does not
show that 1t was intended that the vacancy should not be supphed
and the parbes or arbitrators do not supply ti e vacancy
any party may serve the other parties or the arhitrators as the cace may be with
a written notice to concur m appomnting an arbitrator umpire or third arbitrator

A we e

o
coference and make an award as if he had been apromted by consent of all parties

9 Where a submiss on provides that the reference shall te to two arbitrators Power for
one to be appointed by each party then unless a different intention s expressed I es D
certa n cascs
theren — . to supply
vacan y
(a) 1f erther of the apponted arbitrators refuses to act or s incapable of
acting or dies or 15 removed the party who appo nted him may appowt
a new arbitrator in ms place

t
the ) 1rty who has aj pointed an arbitrator may apj o nt tl 1t srhitrator
to act as sole arbitrator i the reference and h s award shall be tinding
on both parties as if ke had been appointed by consent
Provided that the Court may set aside an) appomntment made m purcuance
of clause (5) of ths scction
10 The arbitrators or umprre acting under a submission shall unless a different Fowers of
ntention 1s expressed therem — a1b trator

(e) have power to adn iuster oaths to the parties and witnesses appeanng ,

vy ‘nve puner o Mte a epecial case 10T ne opmion ol the Lourt on anv
question of law invelved  and

[() llav’u power to correct 1n an award any clerical mistake o)

T error arsing
rom any aceidental shp or onussion

o '
'
]
“ vua uanalu B
(2) The asbatratars ar n ea ¢ PR
@ abitratar nn ) the sab.
fees and
- charges
ourt ,

vmpire
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(3) WWhere the arbitrators or umpire state a special case under section 10,
clause (5), the Court shall deliver its opmion thereon, and such opwuon shsll be
2dded to, and shall form part of, the award

Tower for 12 The time for makmg an award may, from time to time, be enlarged by
fﬂ‘:“?&;ﬂll order of the Court, whether the timo for making the award has expired or not-
S og s 13 (1) The Court may, from time to tume, remit the award to the reconsi-

making award
2" Geration of the arbutrators or umpire

(2) Where an award 13 remitted under sub section (1), the arbitrators or umpire
shall, unless the Court otherwise directs, make a fresh award within three months-
after the date of the order remitting the award |

Fower to remit
sward

Toner toust 14 Thers an arbitrator or umpire has misconducted humself, or an arbitra.
» tion or award has been improperly procured, the Court may set as de the award
Award when 15 (1) An award on a submussion, on being filed 1n the Court m accordance

T ke s With the foregomg provisions, shall (unless the Court remtu st to the reconsider
ree ation of the atbitrators or ump re, or sets 1t aside) be enforceable asif 1t were &
decree of the Court
(2) An award may bo conditional or . the alternative,

Iitustration.
A dispute concerning the ownership of  diamond ring s referred to arbitration

The award may direct that the party i possession shall pay the other pa.ty
Re 1,000, the said surr to bereduced to Rr 51f the ring s returned withm fourteen

daye
Power to ra. 16 Whers an arbitrator or umpure bas misconducted humself, the Court may
wotearblt s remove hum

tor or umplre,
Costs *7 Anvorder made by tho Court under this Act may be made on such terms
a3 to costs or otherwise as the Court thinks fit ~
Forms 18 The forms sct forth in the second schedule, or forms smilar thereto, with
such variations as the eircumstances of each cuse require, may be used for the
respective purposes thero mentioned, and, if used, shall not be called mn question
Power to stay 19 Where any party to a submussion to which this Act applies, or any person
grieelnn,, , cluming under bim, commences any legal proceedings agamst any other party
] a of any matter
. tany timo after
. " her steps m the
. . - Court, 1f Bate.
. be referred m
accorlance with the aubmission and that the apphicant was, at the time when the
proceedings were commenced, and still remains, ready and willing to do all things
necestary to the proper conduct of the arbitration, may make an order atay-
1ng the proceedings
e aes 20 TheTiigh Court may make rules conmstent with thia Act as to—
makerues {a} the ,l‘ihng of awards and &ll proceed ngs consequent thereen or incidental
the:

{1} the 6l ng and hearing of special cases and all procecdings consequent
thereon ocincidentsl thereto ,

{¢) the transfer to Presidency Conrts of 8mall Causes for execution of anards
filed, where the sum awarded does not excecsd two thousand rupees,

(d) the staying of any surt or [ roceeding 1n contravention of a subm ssion to
srbiteation , and,

(¢) generally, all proceedings in Court under this Act

Amestoesiol 21 Tnsection 21 of the Specific Peliel Act, 1877, after the words  Code, 10115
Ao of Civil Proceluro’ the wordaanl fgures * and the Indian Artitration Act,

1R9," ahiall bo inserterd, and for the words * a controversy * the words * present or
futore differences * shall be subatituted,
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22 The provis ons of this Act shall be binding on the Crown s;v“:g tobe

23 (1) This Act shall apply withmn the local imits of the ordinary ewnl juns flp;ct‘-,l 'pw"l "
diction of the Recorder of Rangoon in cases where if the subject matter sub Sy owof Aot o
mitted to arbitration were the subject of a suit_the suit could, whether with leave Ragoon
or otherwise, be mstitated within those local hmits

{2) For the purposes of this Act the local imits aforesaid shall be deemed to

be a Pree dency town and the Recorder of Rangoon shall have all the powers of a
High Court

THE FIRST SCHEDULD

{See sectron 6)
PROVISIONS TO BE IMPLIED IN SUBMISSIONS

T 1f no other mode of reference 1s provided  the reference shall be to a smgle
arbitrator

0 If the reference 1s to two arbitrators the two arbitrators may appomt an
umpire at any time withm the period during which they have power to make an
award

TII The arbitrators shall make therr award n writing within three months
Flamn tn e themfan oA o= B L ot A = ta  + e matice

. ' a0 . - I - wheh
' ' ' ' nlarge
11 ‘- ] '

IV If the arbitrators have allowed thewr tume or extended time to expire
without making an award or have dehvered to any party to the submssion or
to the umpire a notice 1n writing stating that they cannot agree the umpire may
forthwith enter on the reference mn lien of the arbitrators

¥ The ump re shall make b s award with n one month after the ongimal or
extended time appomted for making tho award of the arbitrators has expred or
on or before any later day to wheh the umpre by any wnting s gned by hum
may from time to time enlarge the time for making his award

The partics to the reference and all persons clatm ng through them re
epectively shall subject to the provis ons of any law for the time bemg m force
submit to be exam ned by tho arbitrators or umpie on cath or afirmation 1n '

the arbitrators of ump re may requie

VII The witnesces on the reference shall, if the arbitrators or wmpure thimk
fit be exam ned on oath

VI Tleawarl tobo made by the arlatrators or ump re shall be final and
bunding on the parties and the persons clamng under them respectively

IX Tle costs of the reference and award shall be 1n the discretion of the arby
whom snd m what manner tho<s

Jay tax or settla the amount of costs

- a3 awand costs to be paid as between
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THE SECOND SCHEDULL.
(Sec sertron 18 )
Foru I
Submianon 1o single arbirator

In the matter of the Ind:an Arbitration Act, 1899 ~—
Whereas d)ﬂerences have anisen and are etill subusting batween A. B. of
{ oncerning
Now we, thesaid A B and C. D,, do heroby agre» tarefor the sail matter
1n difference to the award of X Y.
(Signed) A B.
C. D.
Dated the L1 .

Forx II.

Submission of particlar dispule fo amgle arbitrator
In the matter of the Indian Arhitration Act, 1899 —
Wherens differences have arsen and are stll subusting between A B of
an of concerning
Now we, tho sl A B and C D, do hereby agree to refer the said matter
in difference to the anard of X Y
(Srgned) A B.

C.D.
Dated the .10,

Fory II1

Appontment of singte arbilrator under agreement fo vefer future differences to arbi~
tration
In tho matter of the Tndian Artatration Act, 1899 —
\\ hereas. byan ngmmem in wnting dated the
day +and made betneen A B of

nnd CDof t 13 provided that differences ansing
Letween the parties thereto Alall be rr!cmd tonn arbitrtor as therein mentioned ,

And whereas differences within the meaning of the saud provision live ansen
and are stull subsieting betwren the rud partices con erning

Now we, the sud parties, A B and C 1), do bereby reler {he said matters i
ifference to the award of X Y.

(Symed) A D

. Cc. D,
Dated the SN
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Fory IV.
Enlargement of time by arbilralor by endorsement on submussion

In the matter of the Indun Arbl(ruhon Act, 1809, and an arlitration between
A.B of D —

T he :eby enlatga the tunu ci mnhng my award 1n respect of the mattors n
dxﬁtrence referred to me by the within (or above) submission eatil the
day of 19

(Syned) X Y,

Dated the 519 Arbatrator,

Forst V
Special case
In the matter of the Indian Arb)trn(lon Act. ISQ'\, and an arbitration between

Ths following special case 15, pursuzmt to the provisions of section 10, clause
{B), of the said Act, stated for the opimon of the
M * Hero specily

(Here state the facts concrsely 1 numbered paragrazha} the Court
The questions of law for the opimion of the said Court are —
Furst wheth

Secondly, wheth

(Swgned) X ¥,

Dated the »19 Arbatrator
Fonm VI
Anard

In the matter of the Indian Arhkalmn Act, 1899, and an arbitration between
A

\\ herc'\s n pursuance of an & greement 1n whting dated tho
day of .19, and meds
debwona 4 B of wind & B of
thesud A B nnd C D have referred tome, X X , tho matters i differenco bo”
i\u‘en thum concernng (or as the case may

9,

Now T, tho sud N Y, having duly considered the matters gul n 1t
do hereby make my award as & lloms »tted to ue,

Taward—
(1) that
(@) that
(Swned) X. ¥,
Dated the a9 Arbitroter,



APPENDIX G.
P W D PRESCRIBED T'ORVS F,G H, I, k1, h2 Q

P W D FormNo P

NOTES
1 Yhen o contract 13 entered into (To take the place of Gorernn ent
exther of the two following courses should  of India Form No 110 4, Madras
be followed — Forms Moy 156 and 176 and Bengal

(a) the Tender should be troated  Foym No, 7 A )
as the contract or
(b) an _agreement in Form Q and a ———
Bondin Form L or L-1 should SCHEDULE RATE CONTRACT
bo exocuted (see notes on
Forms Q L and L-1) ————

Tor signature, sce Rule 2 within. Ponder and conditions

——
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¥ W D PRESCRIBED FORMS FORM F ] [aer @

P W D Form No F

PUBLIC WORK> DEPARTIENT

TE\DER FOR WORKS
I ot we hereby tender for the execut on of the nder ment oned work at

per cent the rates entered 1n the special
estimate of the Lxecutive Eng neer Dvson forthe
said worh —

Memo of WWork tendered for

No and
amo ot
of
Amount | Datefor { Datefor | Curreney
o of Name of work of |commence | comple- | Notes
work Est mate { mentof | tonof | wh h
work work  lac oz pany
as
earnest
l money

Should th s Tender be accepted bereby agree to ab de by
and fulfil all tle terms of theabore memo and all the cond t ons of contract an.
nexed hereto or 1n default t} ereof to forfe t and pay to tle Secretary of State
for Ind a1 Counc ] or h s successors tl e penalt es or sums of money mention

ed ntlesadcondtons The sum of R m currenty notes 13
herew th fornarded as carnest money tho full value of wh ch s to be ab olutely
forfe ted ta tl @ «a d Seccatarg af State ot h s successors shauld,

not depos ¢ th o full an ount of 10 per cent on tho est mated cost of tle work

accordance w 1 clause I of the condit ons of contract 1n the event of th s Tender
be ng accepted

Daled-

The.

19

Te abore Tender 13 Teredy accept by me.on belalf of the Seerctary of S ate
for Indwa v+ Councdl

Dated.

The:

—19



APPENDIX G.
P.W D PRESCRIBED FORVS F, G, H,L, K1, K2, Q

P W D FormNo F.

NOTES
1 Wken a contract 13 entered 1nto (To take the place of Government
either of the two following courses should  of Jndia Form No 110 A, Mudras
be followed — Forms Moz 156 and 176, and Bengal

(a) the Tender sbould be treated  Form No, 7 M)
as the contract or
(3} an ggreement m Form Q and a
Bond n Form L or I-1 should SCHEDULE RATE CONTRACT.
Lo executed (sec motes on
Torms Q Land L-1) —
Tor signature, seo Rule 2 within Tander end conditions
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P W D PRESCRIBED FORMY, TFORM F ] [avr @

P W.D Form No F.

PUBLIC WORK»> DEPARTMENT.

TENDER FOR WORAS

1 or we hereby tender for the execution of the under mentioned work at
the rates entered in the special

per
eatimate of the Executive Eagmeer Divamon for the

eaid work —
Mema of Work tendered for

No and
amount
of
| Amount | Datefor | Datefor | Currency
Mo of Name of work of commence | comple Notes
work. Estimate | ment of tion of whi b
‘ work work  |ac ompany
as
earnest
money

!

Should th s Tondor be nccepted hereby agreo to ab de by
and fulfil all the termsof the above memo sudall the cond £ ons of contract an.
nexed hereto or in default t} ercof to forfeit and pay to the Secretary of State
for India 1n Council or h 9 successors the penalttes or sums of money mention
ed in the ’amd conltions The eum of R

Ya - 1A e e PR

. in eurrency notes 1

bemng aceepted
Dated.
The

19 .

T/ e abote Tender vs Teredy accepled by me on belalf of fhe S
for Ind a sn Council Aty 19] tie Secrcary of Hate

Dated
The

s 19
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APP @ {P W D PRESCRIBED FOEMS FORM F
CONDITIONS OF CONTRACT
1 The person whose Tender may be accepted shall before the date fixed for
mrian wethe worl Fan & ad  amomoane w & 3 prd ofab L
" 1 ! a8
\ ‘
'
' N o !
! '
' ' ! LA Py
a1 r v - .

v
allowed for a work exceeds one month to complete one fourth of the whole work
to be done when one fourth of the whole tmme allowed for 1t has elapsed one half
of the work when one half of the time has elapsed and three fourths of the work
when three fourths of the t:me has elapsed  and the penalty for failure m erther of
these cases shall hikewise ke that the Contractor shall be subject to pay daiy
f '

. '
« [ 1
u 1 ! 1
sidered as 1 qu dated damages to be appled to the use of Government without
reference to the actusl loss sustamed owing to the delay

Y I

required to remove such tools 1lant 1 atermls or stores from the premises, and
1n the event of hus failing to do so the Ixecutive Engmeer may remove them at
the Contractor s expense or sell them by auot on on account of the Contractor
or
4 The Exccutive Engineer 1s fully empowered to devote all or such por
tion as may berequisite of any guarsntee or revers o fund er any monies due ot
10 becomo due to tt ¢ Contractor (?: th scr any other work to making good bad

or ind ferent work on the part of the Contractor 1n such manner 88 he may thnk
destrable ]
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r W D PRESCHISLD FORMS. FOBM 2.] { arr. 0,

5 If the Contractor shall bo hundered in the execution of huis work, eo as to

plotion and delivery, he shall forfert all claim to surplus matenial, and the work
shall be cleared by the Executive Engineer at the expense of the Contractor.

7 No payments shall be made for works estimated to cost not more than
S _Peg, Hrai TS 13 foghmoy more They

@ ALM LML L a1 aL e 4o T ceLE o M e

0 Nowork will be paid for unless thoroughly good and fully 1 accord-

10 Th‘e'bi[! ﬂ)o\-ehl'ﬂuded to shall be submitted in exact accordance with the

Engimneer at the time of payment
11 Whenan estimate provides for the_use of any special description of



ATE, 0. ] { ®. %. D PRLSCRIBED FORNS. FORM F.
J Y ey
D P S . . e,
B T T Lo

( A L. - . ' Lene s
“ P - . -
e e amr . w o, PR a. -
e s e .. s - . em mtos
B S I T
LR . oo . T, -
PR T . .. P iy

18 The Contractor shall ;ive due notice in writing to the Execulive Engineer
his ,\-i.mnu to measure nny work which 18 going to be covered up ot otherwise



%.W.P PREICRIBED FORMS FORMT.] (are. a.

placed beyond th‘e reach of measurement, i order that the correct dimenuons may
L AEPAE R A P A R ) SR DR B

19 If the Contractor or hus work-people break, deface, or injuse aay
L I Sou e N A A 4

Contractor )

to neglect of the above precautions, and to pay any damages and costs which
may be anarded 1n consequence

21. No work 13 to be done on Sundays without the written permission of the
Executtve Engmeer

PRSI PERIR - LRI w <

23 In the case of partaers tendermg ~  * =~e - 4ta —aod N falm
shall affect the Liability of the persons .
change shall be forthwith notihed by the
for h1s mformation

24 Al v‘\orks under execu{mn by‘ c«znh'a‘ct shal] be under the direction of the

Witnesees
Signature of Contractor,
Resdence,
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are a} L® W D PRESORIBED FORNS FORM ¥

GEYPRAL RUTES AXD DIRECTIONS ¥OR THE (GIDANCE OF CONIRACTURS

2 Inthe event of the Tender bemg submitted by a Firm, 1t must be signed
separately by each member thereof, or, 1z the svent of the absence of any partners,
1t must be signed on hus behalf by & person holdmng a Power of Attorney authorsz
1ng him to do 50

3 Recerptsfor paynients made on account of a wock when executed by a Firny
must also Lo signed by the soveral partners except i the case of well known and
recognized Firms and except where tho Contractors e described m their Tender
or contract as a Firm

4 The amount of earnest money to be deposited will be —

T R

RLEEN e v, . N N
b 2000 50
5000 100
. 10000 200

. " .
L) 100

and such earnest money 11 to be deposited m currency notes

5 3av person whosubmitsa Tender s to ill up the usual printed form stating
at how much per cent above or below the sates 1 tho office Schedule he 13 milling
hhowmach e e or below 1) , thee v ala TR

outeide the envelope

Ao o m S e s m ™ ler ata mne

7 The Executive Engineer shall have the night of rejecting the whole o sng
of the lenders,



In

P ¥ D PEESCEIBED FORMS XORX P ] {arr o

MEMORANDUS OF MATERIALS TO BE SUPPLIED FROM THE PUBLIC
.. WORKS STORE FOR THIS WORK

Rate at which tie

tenal )}
Particalars, !} b e Flace of Delivery,

Contractor

Ut R jalp

~Too penon or frm submlting tho Tender shoukd e that fhe rates L the above
Hmunnﬂnm e Tliza ap by the aecutive Engincef on thelssocl the form DROT 10 ub
misson of Tender

{Ssynature o} Bzecutsve Engineer )

(Signature of Contractor §
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[(* W D PRESCRIBED FORMS FORM @»

NOTES

The names addresses and descriptions
of any two persons proposed as securities
must be gaven 1a thewr own handwnting
Should 1t be proposed to grve any other
Jund of secunty allowed by the condi
tions, the purticulars must be entered m
the last column of the table withm

4 earnest money 13 deposited,
the tender must be accompanted by cash
or by a receipt from the Officer in charge
of the Civil Treasury for the amount,
which will be repaid by the Executive
Fngmeer should tle tender not be ac
cepted or mm. case of its acee on

- " 0

P, W, D, Form No G.

(To take the place of Government of
Indig Form No 1104)

TENDYR FOR A LUBMP SUM CON~
TRACT

—
Tender and conditions

(a} the tender should be treated as
the contract, or
(3} an agreement 1n Form Q and &
bond in Form L or L-1 should
be executed (see notes on Forme
Q LandL 1)
2 For signaturs see rule 1 within



v
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P. W.D Form No G
TENDER FOR A LUMP-SUM CONTRACT.

{ ) do bereby tender to execute the whole of the work descnbed 1n the apeeifi [T or we]
cation signed by

xod dsted
(kereunto annexed) for the sum of R aod sbould this
tender te nccepted

do bereby agree and bind to abide by and fulfil all the p,y<e1f or
conditions annexed to the eud Specification or in default thereof to forfut and ourselves)
pay to Hie Majety’s Secretary of State for India m Council the penalties or sums

of money mentioned 1 the sand conditions, tiz. ;—

Dated.

Signature of pary
tendering

4dd:

Swynature of
. wttness,

. . . . . Address

SECURITIES

Naxe Address ; Occupation or profes 1on
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Are ¢ ] [P W D, PRESCRIBED FORMS TFORM Q

P, W D, Form No. G

GENERAL RULES AND DIREOTIONS FOR THE GUIDANOE OF CONTRACTORS

L) P L |

2 Recorpts for payments mado to a firm must be signed by the several part
ners except in the case of well known and recogmsed firms and except where the
Contractors are described 1n their tender or contract 88 2 firm

3 The amount of earnest money to be deposited will be—

k) R
If the amount of the tendor does not exceed 2000 50
If exceed ng 22 000 21d not exceeding 5000 % 100
Ditto RS 000 d tto 10,000 200

and for each dd tionat R5 000 of portion of 15000 5
furgher sum of 100

and such earnest money 13 to be deposited 1n currency notes
4 'I:he Executive Engineer or us Assistant®will open tenders i the pre

posal

5 The Executive Engineer shall have the nght of rejecting the whole or any
of the tenders
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NOTEB P.W.D,Form No. H,

(To take the jlace of Gocernment
of Indss Form No. 111and Madras
Form No

SUPPLY OF MATERIALS

1. » contract iv cntered into
:‘I’;]\ser A e followiag courven should

(s} 'n.e tender shoull le treated as
the contract, ot

{2) An apreement 10 Form Q and s
bond in Form L or L 1 should 1w
';ﬁﬁ (teonotes on Forme Q, L Tender and conditions,
a

2 For signature seo rule 1 within.
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apr o ] [F. W D PRESCRIBED FORMSZ FORM H.

P, W.D. Form No. H.

PUBLIC WORKS DEPARTMENT

TENDFR FOR THE SUPPLY OF MATLRIALS

CONDITIONS OF CONTRACT.

&Y' N B-—No person under the rank of Executine Engineer or officuating as-
suck, can gecept any tender or make o contract for Public Works
An Erecutive Engineer can only accept tenders and make contracts under 22,000
sn amount jor Public Works

A Supersatending Engwneer can only accept tenders and make contracts under
810000 for Puble Works

A ML ot e . L el a 3.2 a3

2 oA s s-as dlecital s 1 CH.stale e ls a2
in the

on the .

shall o

LR b L lam e st w M — ae 423 A oA

. . B .

T T T

- . = A

& Tho Contractor shall give notlcs to the Executive Engineer or his Asustant
of hu intention of making delivery of matenals, and, on the materlals being
approved, s receipt shall begranted to him by the Executive Engineer or hus
Asaistant, snd no matenal will be conaidered a1 delivered until 20 approved
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Y. ¥ D IRLSCRIPYD rorxe rorun ] (are o

P, W.D Form No. IL

@ Onthe completion of the delivery of materials the Contractor shall be
furnished with a certaficate to that effect, but the delivers wall not be connidercd
complete mmtil the Contractor shall Fave removed all rejected matenala and
*hall have the approved snatenals stacked or jlaced in such pomtion a8 may be
pointe] out to him,

7 TPavmenta will be made to the extent of nine tenths ol the guantity delrsered
Auring each month 1 ut all such payments ma le shall be considered a2 payments
ou account, to be coversd 1y the final bill for the complete supyly

& The matenal shall be of tte best deceryy ion anl in strict accordance with
the rpecification and the Contrartor hall receive payn ent for such n aterials only
as are approved and passed by the Fxecutive Fngmeer or his Asustant
9 Intheeventof the material l»e‘_mg consdered by the Lxecuttne Engwneer

11 The contractor shall supply &t his own expence all tools plant and
1mplements required for the due fulflment ot his contract, and the matersal shall
remamn at his risk 1] the date for final delivery unless 1t shall tave been
the meantime removed for use by the Fxecutive Enginecr or 1s Assistant

12 Mo matenials shall be brot ght to site or delsvered on Sundays without the
written permission of the Fxecutive Fngincer

13 This contract shall not be sullet without the wrtten permission of the
Txecutive Fngineer In the event of the Contractor sublett ng s contract
without sach perniseion he shall be consdered to have thereby comnutted a
breach of contract and shall forfeit his seci nity deposit and =] all have no claim
for any compensation for auy lows that may acorue from t} e materiils he mav hase
collected or engagements entcred into

14 The decision of the Superintending Tngincer for the tume being shall ba
final binding and conelusive on all questions relating ta the meaning of the
Speaifieation
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P. W. D Form No H
TENDER FOR THE SUPPLY

UL or we) the underssyned do hereby tender for the eupply of the
Aereunto

[Total quantities [Quantities to be)
Deseription ot Specification of | of each to be | Placts % which tobe | dellrercd at
‘material to bo supph d. suppli-d. dellvered, place,
Tender accepted on behaltjof the Sccretary of
State for Indis in Councy!
Dated.
The ——19 .

Sugnature of the ofi-er by whom 1
the tendor ux accepded, 3
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F. W. D, FRESCRIBED YOANS, FORM I ]

[are. -

P W D Form No H.

OF MATERIALS

matcorals described \n he followng Specrfication, subjeet fo the conditions
sz

{ Batra st which - Total cost of
Dates by which delitery 'articlea sfe to each article In

a1 sl places musg be vopphed fnclu Unit.  clusivo of every| REMARES
coraleted. sive of every demand
demand
P e alg Rs.

|

conditions

The sura of R in o1 rrency notes 1s herewth for
warded 53 earuest money to be absolntely forfeiked to the snid Secretary of Stato
ct s successors should () not depusit the fall amount of securaty
i1 goLord'vmce Witk clnse { of €0 condiTions of confract, n the event of thiy
tender being accepted

8

Add)

Signat tre of 1wxtness to signal ire }

—_——

Add)

Dated-
Themme—em 13 3

(@) [ 1 o8



Ixii

arr a ) [ 2. W. » PRESCRIBED]FORMS FORM B

P W D Form No H
GEvERSL RULES AVD DIRECTIONS FOR THE CUIDAXCE OF COMTRACTORS

1 In the event of the tender being submitted by & firm 1t must be signed
srparatily by each member thereof or, 1n the event of the absence of any part.
ner 1t mitst be szned on bis behalf by n person bolding & Power-of Aftorney
authorising im to do so

2 Receipts for payments made tos firm, must bemgued by the several
partnera except in the case of well known and recognised firmr, and except where
the Contractors are deseribed 1n their tender on contract as a firm,

3 The amount of earnest-monev to be deposited will be—

R n

If the amount of the Tender does not exceed 2000 50
If exceeding R2000 and not exceeding 5000 100
Ditte R5000 ditto 10 0600 200
an for each additiomal R»,000 or portion of .
T 000 a further sum of 100

and such earnest money 19 to be deposited i currency notes

4 The Exeentive Engineer or his Assistant will open tenders in tho pre enco
of any mtending Contractors who way be present at the time, and will enter
the several tenders 1n & schedule  In the case of tenders not exceeding R2 000
for each worz, the Fxecutive Engincer will at once note that which 13 accepted
by lum If the amount be more than R2000, the Executiie Enpneer wall
submit the several tenders to the hugher officers of the dapartment

5 The Executive Engutecr shall have the right of rejecting the whole or any
of the ten lers
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T. W D TRESCRIDED YORM FORM I, ]

[arr. q.

NOTES.

1. When s contract 1s entered 1ato
enther of the following coursea should
be followed —
(a) the Tender ehould be treated
asthe con(nci:,;r Q

(%) an & entin Form Qand a
bonmom L or L-1ehould
be executed {s¢¢ notes on
Forms Q, LanlL-1}

For signature, ste Rule 1 within,

P, W.D., Form No 1.

(Bengal Form 153 )

CONVEYANCE OF MATERIALS

Tender and conditions.
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arr a ] [ ¢ W D PRESCRILED FORM FORMT.
PUBLIC WORKS DEPARTMENT.
TENDER ¥OR THE CONVEYANCE OF MATERIALS,
Torwe the undersigned Ao hereby tender for the conveyance of the

matenals deseribed m the fo"owlnw schedule, subject to the conditions hereunto
annexed at the rates specified —

SCHFDULE
[RATE OF PAY
MENT TO | Datefor | Quantity to
Total BE MALE |commence be delt
Description | gnantsty | From| To ment vered m
of materials | tote  |{place) {slace) Amount | Per |of delivery | each period
conveyed atmte ot
Rs,

Should this Tender be lccepttd henby agres 10 abide by and fulul alf

the terms of the ab ‘hedale and all th of contract snnexed hereto,

or, in default thereaf, “to forfeit P Pay to the Secretary of Statefor Indwin

Councll o his succetsors tho penaltios’ or sum3_of money mentioned in tho sard
. e 4 s

. " .
this Teader bewng acecpted.

Dated.

The.
The alave Tender s herchy aceepied by ms on behalf of the Secrelary of State.
for India 1n Councl

Dated

The.
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CONDITIONS OF CONTRACT.

2 Tho Contractor 13 to deliver the full quantity of materalsnotedm tho

821 edule within each 29 noted 12 the Tender, commencing

from the date apecihed therein, faling which ko shall be sabject to pay or allow

one tenth of the srcunity deposit for evers day, not exceeding ten days, that be
ehall omut ot neglect todo so a3 and for Lqmdated damages

3 Ineverycasen wluch the payment o allowance mentioned m elauso 2 shall

. b - Sbied O e e e e,

compensation for any loss that he may incut many way
4 Debivery of th e materialis to be taken by the Contractor at
or and the material s to be deposited
by the Contractor at such place within the imits of the site of tte
asmay be pomted out by the subordinate in charge of the
work. Materials are to be stached regularly i such & maaner as may be directed
to admt of their bewng easily counted or measured
5 On obtamnmng an indent for any materials, 1t will be the Contractor’s duty
to ascertam when the matenal will be available at
under no consideration can any clam for demurrage be entertamed 1n the event
of hus carts, boats or other means of carruage bemng detmned at
or elsewhere
6 The Co will be P for and loss sustained
transit af 1n excess of the percentage allowed m the following schedule —

Klnd of material Percentage of loss allowed
Bricks 1 per cent
Boorkee . 5 per cent

Jims 2narsant

and the value of the materials so lost or mjured shall Le deducted from the pay
ments that may be dus to him
7 J¢ tho matoruls are carned by boat the Contractor shallmalelus own
arrangements and select any place be may think proper for landing the maternls,
as they will remam at hus nsh and charge from the time they are made over to bun
ot until they are stacked and delivered at the site of
o

2p
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& Dayments will be made to the extent of nine tenths tho quantity delivered
duringeachmonth  But all euch payments made shall bo considered as payments
on acconnt, to be covered by the final hill for tho complete supply

PR T Y "

1) No waterials shall be brought to site or delivered on Sundays without
the wnitten permission of the Executive Engineer
- PR T P

compensation for any loss that may accrue from engagements he may have
eateted into

12 The deersion of the Supenntending Engineor for the time beiug shall be
finnl Linding an i conclusive on all questions relating to the meaning of the xpecr
fiention

Stgna ure of Contractor,

Witnesses
Residence,
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LGENERAL RULES AND DIRI'CTIONS TOR THE GUIDANCF OF

CONTRAC10RS
F O Tt T U o
. .- N . ' . ;

2. Receipte for payments ma 16 to s Firm must be figaed by the several part
nm except 10 the c1%0 of well known and recognized Firms “and except where
the Conteactars are dexribed 10 their ten ler or Contract as a Firm

3 The amonat of evruest money to be depostted will be—

T Ps

1! the amauct of the tendet does not exceed . . 2000 50

Itexpeeding Rt 2 60 ard nof eXcceding 5000 100

Ditto  Ra 5 10 0C0 200
S0 fof Sach add lomalRs 000 or Tortion of T4 5000

{ fther sum at 100

& den heazeat-Ton | to b @ Fosfled I3 curren ) notes

5 The Executive Engiaer shall 1 =3 the right of rejecting the whole or any
-of the Tenders
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P. W. D Form No Kl
NOTES, .

1 YWhen a ccntract 1a entered nto
either of the two following
courses should be follow =
ed —~

(a) Lho tender should be treated
a3 the contract of

(6) An agreement m Form Q and
a bond m Form L should
Yo cxecuted (sce nctes cr
Torms Q and L)

2 For signature see rule 2 withn

(page 295)

Form for contracts at Sohedule
kaates for works or ropairs.
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P W D Form Ko Xl.

TOPV TOP CONTRACTS FOR WORKS OR PEFAIPS
At Schedulerates

teremnifter called the Contractor herehy agree

¢ th the Recretary of State for India 1 Council reprecented by

Trecttive Fagincer

arting 1nder the or lera of the
13 to v the Contractor agrec and )in as aforesmd to
excoute for the sl Scerctary of State in the most s stant aland worimenlike
ianner anl with 1 aternals of the best qual tv and to the complete sitisfact on
of the sud Txecutni~ I'nmneer or the Evec e T'ngineer for the tme be ng

heremnafter called tie Frecut ve T'ng neer sich of the works mentoied and
d seribed

’Dmsmu

as are enun eratel in the followine ec edules and & ch extrs work as tle Con
tractor mav te ealled upon to perforn

2 #xp the Contractor  further to conform m nutely to all
imetruct cne for drawings 1ssued by tho ex d Lxecutive Eng necr

3 Asnp the Contractor { rther agree  to s pply all labour twatermle

way anse

4 AW the ot tractor  f uner agree  to boresponil o for ll materiols
scaffold n to lsand plant ete & ppled by Cavernment andto use the n orly
for the p rposes of this Con tract anl acres to make pood any loss damage

wastare or unlue wer and tear that mny take place fron whatever ewuse or
to pay for the san e ta the sa d Seeretary of States cl & m as the said Fyceutive
Frgumeer may determine

‘When there ata two or mors partners intert tho letter s fter Contractor and whea there 1s
047 obe Contractor nsert the eter s ter s
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P W.D Form No. Kl

5 Axp the Cuntractor

furtler agree

to execute the several ands of

woth at the rates menticned 1n the following echedule —
Sehedr 1

Ne and para of
the Specifica
ticns

Descrr
(Detail materuals,
sfary to be eupphied to Contractor )

PTION
tools and plant eic,

Unit of
calculatien { Rate

|
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. P, W.D Form No El.

6 Asp the Contraclor further netee hat any extra exjense incurred
owing to nezlect ur omusaion, or the neglect or omission of any of them *
may be deducted from anv sum due or to become due on this contract, or may be
re~overed from recunty 3

7. AND the Contractor further agred to proceed with the works with
due diligence, an:

8 AND the Contractor  further ngree that of dne dibigence be not
used 1 carrying out the work , or if the worh or any part thereof te not cou -
Hletod at the fime agreed upon, or 1f 1t should appear to the swd I zecutne
Engincer that anv work has been executed with unsound, lmpe{[net, or unshi!

for the same, and hereby agree
to niale good anv expense therehy incurred ,
0 Axp the Contractor  further asree not to bring any bad, inferior

ar nnsuitabla maternl or seaflolding on the grenuses, and agree that if so bronght,
the Excentive Fngwecr may forthwith remove the aarre, and treat 1t as rubbish,
withont value, anl recover the cost so incurred under this contract and the
Contractor  ¢hall have no clmm for compensaticn ,

10 Axn the Contractor furtber agree that all sork 13 to be reasured
by standard measure, and, actotdimg $o the rules and custom of the Public % ovks
Department 1 the presidency, without reference to any local eustom

11. Av%p the Contractor further agree that no work 18 to be sublet
without the pertmission of the s31d Execatiio Fnguneer piven under hshand ,

- . « altered

.o . therwise

Exeeu
hworh,
pt by =

stamped and duly evecuted agreement

13 Axn the Contractor further agree that the work 13 to ke mea
sured U a3 soon as possible

14 Axp the Contractor further agree to make out and furmsh to the
said Executive Fngineer bills, in duplicate, 1o_the proper form at the rates men
tioned 1n the above schedule within seven days after the measurements have

boen made, and payment for per cent thereof 1s to be made as soon as
the bill ha Leen checked.and catrected by the smd Executive Lngineer ,
15 Awp the Contractor  fusther agree  to executo no work on Sur-

days without written permission ,

16 Awn the Contractor  further agree  that the smd Frecutive Engueer
shall be sole judge of the quality of the materials, and the soundness or nature
and sufficiency of the work provided, done and executed m pursuance of this
conteact 3

© If there fs only ons CoBiractor erass the words “ or $he neglect or omission of any of them, **
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5 An the Quitracter firther astee to excevtethe severalhmnds of
work at tle rates menthred i e S wipe seledids —

Sl
Ne and pera, of Draczirrion, " Cotef
the Spve fien [ (Do matrcls, bfsard plavt, e, | L0 Rate
ticny, wiary, b be expplaed i Covtroosy ) | SRICTASDICD.
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G. Asnp the Contractor  further atree that any extra expense mcurred
owing to neglect or omussion, of the negleet or omiesion of any of themw,*

may be deducted from anv sum due or to become due on this conteact, or may be
ce~gvered from secunity 3

7. Anb the Contractor further agred to proceed with the v orks with
due dilizence, and

8 Axp the Contractor  further agree  that if due dilizence te not
ueed tm carrying out the work , of if the Worh or any part thereof te not con -
e TNz ot the worh . of N REION OF B Fark eeect, :

other persons to perform the work or remove the material aforesud, which shall

e considered as rubbush, end the Contractor shall have no clann for payment
for thr eame, and hercby agree
to make good any expente thereby incurred ,

9 Axp the Contractor  forther acree not to bring any bad, wnferior

ot nn=witable mnterial or scaflolding on the premces, and agree that if so brought,
the Executive Foginecr may forthwith remove the same, and treat it as rubbish,
without valur, and recover the cost r0 meurred under this contract and the
Contractor  shall have no claum for cowpensaticn ,

10 A the Contractor further agree  that all work 1s to be reasured
by standard measure, and, according to the rules and custom of the Public W orks
Department in the presideacy, withous reference to any local custom  *

11. AxD the Contractor {urther azree that no work 18 to be sublet
without the periiesion of the sa,d Executivo Fgueer given under hus hand ,

12 Awb the Contractor  further agree  that the price of any altered
. therwise

Execn
hworh ,
ot by a
stamped and duly exccuted agreement

13. Anp the Contractor further agree that the work 13 to te mea

sured up as soon as possible

14 AxD the Contractor further acree to male ant and f rooabonar

15 Awp the Contractor  further agres  to exeoute no work on Sup.
days without written permission ,

16 Awpthe Contractor further agres  that the sad Excontive Engineer
shall be pole Judge of the quality of the materials, and the soundness or natuyy
and sufficiency of the work provided, done and executed m pursuance of the
contract ,

© It there 15 onty ony Contractor erase $ba words ** or $he neglect or omlssion <f any of ther o
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the work , " .
18 A¥p the Contractor  further agres not to pay or give, or offer

to give, any bribe, geatuity or reward to any subordinate clerk, or other person
employed tn the Public Works Department, under penalty of forfeituro of
security, and all moneys due on account of this contract ;

19 AvD the Contractor futther agree to execute the works mn con.
formity with

and the Contractor further

s sccunty for the due performance of this contract,

Waineswes to Sugnature. Contractor

oty b Barcative Engturct slens, e thoaldsten “on tenall of the sty Seeretary ot
7.

Tha bisaXs a1 1o be cantoly €0ed up fn manescript,
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CONDITIONS
i P o

cuted acd of materials employed, shall befinal

11 —The quantity of work executed shall be measured from time to time,
and payment msde to account, after deducting the vilue or materals 1ssued to
the Contractor for the work, according to the mensurements and rates at which
the etock 15 borne on the books of the Executive Engineer

111 —On the completion of the work, or on the determinatinn of this agreement,
final meararement will be made, and the accounts ehall be adjusted accordingly.
5 ork executed 1n excess of that specificd above will not be paxd for unless specially
ordered.

IV.—The Exccutive Enzineer for the time bemg may retan
on the value of the work done ns secunity for the proper per

formance of the contract

V —In the case of bad work being executed or bad materials bemng used,
the Executive Fnmneer or his Agent may remove the same and have the work
or maternals rc}lced, deducting the cost of replacing the same subject to any
allowance that he may think proper, from any amount due, or that may become
duoe, to the Contractor

VI —In the event of due progrers not bemng made or of had work bemg
done, or bad materials bemng used 1 the opinion of the I'tecutive Lngmeer ho
may determine and end this agreement without further notice or he may charge
1he Contractor to the estent of as he may deem reasonable 1n each
ease as compensation for slow work, or for work or matertals of inferior quahty
This charge shall be in addition to the compensation specified 1 Article V

VII —The Executive I'ngineer may determine and end this agreement at
any time  The value of the matenals at mte, if of approved quality and not m
excess o the requirements of the work to be 13 this cuse pud to the Contractor
If the work was not atopped for misconduct on his part

VIII —1f, during the term of the contract, any damage sh’l happen to the
works from any cause whatever or any imperfection become apparent m them,
the Contractor shall, withm a period speeified by the Fxecutive Eneineer, or b
Agent, make gond 8 1ch damage or imperfcction _or, should ful to do so,
the Executive Fnpieer, or us Agent, will be at iberty forthwit’ to employ other
workmen to Tep it such dimage, or m k good such mperfection, any extra
expense ncurred thereby bemg made good by the Contractor

IX —The Contractor shall remove from the aite of the work befare 1t 15 made
over to the Fxecutive Ingineer all materials and rubbish, and clewn off any dirt
that may have accumulated, and shall dehiver up the bulldng or work 1 a clean
and fit state for occupation and use

X —Should sny extra work be required which cannot be brought wethm any
of the items of the schedule, the price must be settled before such work 13 com.
menced, and a supplementary contract drawn up and signed

XTI —The Contractor shall not carry on any work under the contract on Sun
days unless distinetly ordered to do so by the cfiicern charge of the work or by
the Executive Engueer

Date

Signature of Contractor,
Witnesses

Residenee,

N B —The’conditlons printed on this are to ba Attach>d t5 eonte ct:
rerains not exceedin, 1°,000 pee ©oRte e for works o
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Grexerar RULES AND DIRECTIONS FOR THE GUIDANCE oF CONTRACTORS

1 All works proposed for execution by contract will be notified in a tabulsr
form posted on a board hung up 1n the office of the Fxecutivo Engwicer This
form will show the estimated and proballe, but not guaranteed, cost of each work,
a5 well a3 the date for submitting tenders for 1t apd for commencing snd com
1] ting ot, and the amount of earnest money to be depouted with the tender

2 TIn the event of the tender being submutted by A firm it must bo smgned
separately by each member thereof, or, in the event of the absence of any partner,
1t must be signed on bis behalf by a person holding a Power of Attomey autho
nsing him to do so,

3 Receipts for pny ments made on account of & work when executed by a firm
raust also be signed bv the several partners except in the case of well known and
recogmused firms and except where the Contractors are deseribed 1n thewr tender
or contract as a frm *

4 The amount of earnest money to be deposited will be—

n
T the amount of the Executive Engineet s
estimate doea not exceed R2000°  , . . 50
1t exceeding R2,070 and not exceed ng RS000 & 100
Dtto R5¢00 dlio dito R1000> . 200
824 for each additional R3 000 or portion
of B3 000 & further sum of D ]

and such eatnest money 1s to be deposited in currency notes
5 Any person who submuts a tender 18 to fill up the ususl printed form stating
at how much per cent above or below the rates tn the Oflice Schedule he 1s willing
to undertake the work  Only one rate of percentage, more o lexs on the whole
isto bonamed Tendcrs which propone any alteration in tho Estimate or Sche
dule of rates or which contain any other conditions of any sort, will be rejected
No mngle tender 15 toinclude more than one work but Contractors, who wish
to tender for two or more works are to rubnut a separate tender for each
Tenders are to have the name and number of the work to which they r~fer wnitten
outeule the envelope
6 The Frecutive Fngincer of his Asuustant will open tenders in the presence
. PO R PPl A e S A S PR LR LAl

.
The I zecutire Engineer shall have the ight of rejecting the whole or any
of the tender,
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TEXNDER FOR PIECE-WORK.

Tonder and conditions.
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No————of10 .
TENDER FOR PIECE WORK

} do hereby tender to executo the undermentioned description of work
by piece work, and 1n accordance with the conditions noted telow 1n consuder.
ation of payment bewng made, for the quantity of work exceuted at the rate speet
fied 1 tho following Schedule —

Schedule

Damsot | Moot Tlass and description of Workto | Lot of Tate of
work. item. be execyted. calculation payment

N B —~Tieca work 1 that which {27 Ives the payment for work do e at a stipulated rate
only witho 1t Teference to & totsl quantity of time

CONDITIONS
- L L - LR - " . -
e T Seoee e o

2 The quantity of work exccuted shall be measured and payments made at
least once a month, and on the completion of the wark, ot 1h¢ termination of
s agreement, final measurements will be made, and the account adjuated accord-
gly

3 The Frecutite Engneer may put an end to thin agreement at hia option
st any time, and 10 the case of bul work or material, tho Faecutive 1 ng neer
may remove the sume and have it replsead, deducting the valze of the wark
tefected ot matenal removed, or the cost of replacing the same, as he may th ink
rm[;d, from any amount due, of that may becomedue to the party making this
tenter

Date

Bignatese of the party }
making Dhe fender
Witness

Pesdenee
Areepted by me




Ixxvi

T W D TRISCRIBID YORMS FORMQ ] [arr a
NOTES P.W D.Form No.Q
1 This agreement will be the con (Bengal Form 7330 )
tract.

2 The accepted tender with conds
tions of contract annexed shaull be
attached 1o t}1e agreement and marked
238 hedols &

3 1f & bond 1s taken, 3t ehould alio
Le stta bied to the agreement

4 The spreement #hould be signed by
all the parties tendenng i the presence
of two witte ses. =

Contract




bond
nstend

Te)
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ARTICL}S OF AGREEMENT  made the day
o between Tuz SECRETABY OF STATE FoR INDLa 1%
bcv‘m of the one part and hereinalter called the Contractor of

the other part.

Wurxras the Contractor hs agreed with the said Seerctary of
State for the petformance of the worhs set forth in the Tender hereunto annexed
and marked as Schedule A upon the conditions there n mentioned and WREREAS
the performance of the said works 15 an act in which the publc are interest-d,
and is entered wmto under the orders of the Government of
4xp WREREZas the Contractor ka deposited 1

Now TnESE mzsnrs WITYESS that m cous:demlmn o( the paymtnu lo be
made by the sad retary«of State h
duly erform the said works i the said achedule aet forth, lnd wdlcomp\ele lhe
1ame 1 with the Sp annexed on of before the
day of
Sty

Yaem ol dha

Sugnature of b .
o behal] of the Seeretary
of Stae for India an
Counend

Sumatxre of the garty w]
Jartners tendering.

Siguaturer of wurcsses to
wguatere of the mariyor
partnere tendrring J
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GLO>»APY OF LEGAL AND TLCHNIC AL TERMS UaED IN THE MANUAL

(FOR DEFINITIONS SEER FAGES CITED )

FAGE PAQE
A F
Accepted 53 | Fact 10
Act onable clum 178 | Tacts n ssue )
Admuss on 13 irm 138
Affaurs of State 38 caud 6o
Agent 170 Free consent [%]
Agreement 1
Author ty (I}espres (%) npled 1°0
¢4
B
Balee u7
Ba Iment @ -
2 Yor ®
Bond 101
H
c
Cert fed copy °g
Q1 argeablo 15°
Chegqueo
Coere on Go
Consent 1h
Cons derat on 63—ot
Cons derat on for guarantes 110 I
Contract " ut
Contract of guarantes 1
Contract for the eale of immave Immovealle property 133
able property 160
Conveyanco 102
Creditor 115—116 J
D
D eproved 10
Documentary ev dence b
Duly stampad 12
K
E
Estoppel . 36

Evidenco . 10
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arr ] [ OLOSSARY OF LEGAL AND TECHNICAL TERMS
TAGE rACE
L R
Leaszo . 133 15° 1¢9 | Reasonablet me 20
Lesseo 10 | Recept 152
Lessor ® | Rec procal prom ses 51
Relevant 10
Fent 169
M Pepresentat vo 83
1 evocation of proposal ete 2]
Magonty agecl 63
M srepresental on (G
M stake -0
Mortgago-deed 15° ]
Moveable property 133
Sale 18t
Secondary evulenco 3
N S gnatur 133
g8 gm:!l (‘3,
So nd1:nd 2
Notjroved 10 obagent 190
Surety 115
0
Otal evilence 10 T
P .
Lartnerst p 178
I wer of nitorney 102
Erem um 169
Fr mary evidence oy
Fr ne pal 120
F¢ ne patdel tor 105
I'r vatod»unent 29
Fromse 53
Tro mace W U
Irom sor i
I'ropmstd &
Py 0 -
Tl ¢ document £ | untcint ence =
Q v
Vo Yapree ent r
Yovle mtract (L3
Yollatlecnr tract v
w
Walrer . . . 17




INDEX.*

A

ABANDONMENT OR BREACH OF CONTRACT
does not necessar Iy render contract void but only vordable
deci on upon must be commun cated prompily
rarely desirable to let mutidated contract sun on
careful record of stato of work st time of necessary

every contract should spec fy whetber ¢ me 1a to be essential or not 3

ACCEPTANCE OF PROPOSALS rrc
Bee under Covraact AcT heading ACCEPTANCE,

ACCESSIBILITY
1mportance of 247
preferable to enjon ¢ on sub-d vis onal officers [
1nterviews should never tako place at pr vato res dence @
friendly help and supersis on of contractors most deswable @
ACRNOWLEDGMENTS AND PART PAYMENTS
by an agent 143145
ehould be mentioned 1 taking legal advice 273
ACQUIESCENCE
& most important subject 252
examples of falsely alleged acqu escence B
forbearance qu te distinct from t
need to be unequ vocal in order to negat ve allegat on of 253
ACTIONABLE CLADIS
transfer of . 174
ADIESIVE STAMPS
use of under Stamp Act 156
ADJUDICATIONS AS TO DUTY UNDER STAMP ACT 158
ADMISSIONS
See Eviexce AcT same head ng
AFT'AIRS OF STATE
See Evivgxce Act same head ng
APRANGEMFNT OF MANUAL STATED 3

*As the syb head g9 und r one or two of the Acts (¢

HRIDCTOuS B has been D0ERN bert 10 Arrangs all subbeadings sder yern i i

2e
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INDEX
AGENT, TAGE
how far a contractor 1s, and 18 not, always entstled to appomnt one, 204—203
nuthority should always boin wrmng, L s e e e . 25
1, how ta bo verified, D .
dentity of, how to be venfied, . . B . . . . 200
8ee also under ConTRACT AcT, heading AGENT
See alto FMERGENCIES
AGREFMFNTS WHICH ARE VOID.
Sce V 010 AGREEMENTS
APPENDICES—described
ArpeESDIT A,—Resolution under 33 & 34 Viet, C. 59
v BStetetors Tades
" C,—I' W I Code, Vol T, Chapter VIIL
»  D—Pupjab Civil Smt Rules.
" F,—Cinil Procedure Code, as 79—~82+
»  Pe—arhiteation Act
" G,—I' W D FormsG,H,K1, K2 Q
- 11, —Glossary of legal and techniesl terms
ARBITRATION
See under CONTRACT AcT, tamo heading on
cliuse for, most neceseary, o . . . . . . . 8
AUTHORITY OF AGENT
Ser AapsT
B
BAILED GOODS, .

faultain, duty to disclose,

BAILMFNT—BAILOR—BAILFF
Sce under CONTRACT ACT, 3amo headings

IR ACH OR ABANDONMENT OF CONTR \CT.
Ser ABANDONMENT

RREVITY ANDSIMPIICITY,

walue of, with ill terate contractors,

c
CRTIFICATES OF CONTP ACTORS
See CoNTRACTORS CrrTircaTes,
CERTIFIED COPY
See BOprver AT, same bead ng
CORLAION
Sce wnder (oNTRACT AT, satms hending -
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INDEX

COMMUNICATION OF FPOPOSALS rt0 a0z
S ¢ Covrract \cT te d o, Prorosits

COMPENSATION O\ BPEACH OF CONTRACT MEASURE OF 99—106
COMPLAINTS pre

stould be required to be n wr t ng ag_ngo
COMPULSOI ¥ RFCISTP ATION

documents need n, 131
CO\DITIONS OF CONTRACTS

ehould alwayz be reasonable 930y
CONSENT

8 cunder CoNtRACT ACT Bamelead ng

CONSIDERATION FOP \GI FEMENT

See under CoNTRaCT ACT Pead ng CONYDERATIONY oR ORIECT
or AGPEEMENT

CONSTRUCTION
useful rules of 231236
CONTEMPO} 3RY PFCOPD
value of po nted out 213
may be needed eventually n any contract however smoothly ¢
flows at first »
examploofus of 5
duyl cate note books for purpose of recommenqed gq
object ons to wr tten orders on works d seusseg o5
value of not confined to nter sts of wr ter himself extends to
&  oaalo agg
mater al abje ts also mportant to preserve @
) otography value of towards 3
every cantractor a po s ble future antagon st P
CONTRACTS

8ee und r ConTRACT AcT same head ng
CONTRACT ACT IX OF 187"
[Nore ~Sub kend ngs alphab fically arranged |

Accepraver
bow commun cated
comm nicat on when complete
when tmay berevoked
tevo aton ben comple e
must be absolute
expre sed reasonably or prec sely as st pulated for
nay be expre sor mpl ed
per od for rece pt of may bo fxed
ofmol fi at on of con ract same rules apply

BoSE~m238g

=)
td
1
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M ISDEX,
CONTRACT ACT, IX OT 1872—(continued) riar
Accertasce—(continued),
reasonable time for, explamed, . . . . N . . ©0
substanco of rules regatding, . . P |
Agrxr,
defined, . . . . . . « . . . . 120
who may employ an—, . . . . . . . o b
beso~, . T 8
authority of an~—, may be exprus or u-nphed. . . . . B
extent of authonty ol an—, P L
authonty of an——, 1n emergency, . .
responmibility of an—, to principal for acts of s aub:gent mpcrly
apponted, . il
responsibality of an—, to principal and to tbird pmous S for oct of
subsgent appomnted without anthonty, . . .12
every exccutive officer is an—, of the Secretary of Sln((‘, . . .
Contract Act enturely silent as to any dustinetion respecting respon.
mbility of Government and of a private person for the acta of sn—, 13,
suthonity of an—, how terrunated, . 12
termmation of nu!honly of an—, nhen ot ln\cﬂ eﬂ'cct as (o (ho
—himself and asto third percons, . 12,
cffect of termnation of tho authority of An—, on that of bis lub-lgtnl!. 15
enforcement Bnd consequences of contractsbyan—, . . . b
consequences of notice given 1o an—, ?
rsonal powrn and Dabilities of an— under mnlrncll on bchnll
of principal, . . 126
exceptional canes where "‘mnn‘ con(rnct w:th—MmuH h rrr-
sumed, . . . . .

nighits of partics ton. conlmct mnde l:y an—, who h not dcchml, . 13

conditions subject to which alone a prineipal can require pere
formance of contract entered into with an—, who is not known or

suspected tobo an—, . #he
afreton bakibix ofL an—, nf. lmbwm;, ’um.tn,lxlmre U)Ai br wxﬂ
not Le het} yvmn\!ly h.\Llr. . . . N
lability of & fretended— P
eflect o Ly repeesenting aewrll 88 ey when mlly .um; 2
& prneipal,” PR S, 17
effect of falacly representing an ! % ! E)
scknowledgrents uul payments by an—, umm Ilm
Limiatwon Aet, . . . . 3143
ArprTRario,
azreements [t tow lazvaldl, . ks
Az nte [or, fa what e llnn!‘ pmln can -uhlu-
from . .

-'vfmmh e, |‘: m\l Invuhl ly be lnwf(nl in cmlnf(-. . . .
enfareed, . «
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CONTP ACT ACT IX OF 1§ "—({¢ont nued)

Banzr
care to be taken by
Labil ty of

Barstest
defined
bow determined

Bartor
doty of todisclose faults m thing ba led
right of torech m goods bal d

Corrcrow
defn t on of
w der than Enghsh  duress,

Covsest
defn t onof
whenitimmadtobe free
a quest on of words of mouth not one of thoughts of heart
effect of cocre on vndue nfluence fraud or murepresentat on on

CoSsIDERATION OR OBJECT OF AGREEMEAT
necess ty of cons derat on
what aze lawful and what not
meamag of these two terms expla ned

Cowtracrs
whole terms of need not be cxpressed
what sgreements are
who are competent to mahe
effect of pending enum nal sentence on power to make
what 13 sound m ud for making
requ s tes of true
effect of m nor ty on
£ vo dable efect on must be made promptly

nov voddiie sfimung: comsemuwus nbuced'sy T Srepresrfaf vn

118

or fra dulent slence unless dece ved person has exerc sed

ord nary dil ence
who must perform

hat—aro termnated by deatl of prom sor and what are not
Bow far repre entat ves are e pons ble for performance of
stato of at death of cont actor to be carefully recorded
yperformance of effect of refusal o accept offer of
offerto perforn n ust be proper n all respects
tender of payment under may be made under protest
effect of refu al of pesty to wlo ly perform

TAGE

118

ui
119

u7
119

65

[:X3

67
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™NDEX,

CONTRACT ACT, 1X OF 1872~({continued)
CovTRaCTS—(conlinucd)
clection of promiseo upon promisor’s refusal or lm]um to pcxlorrn,

must bo prompt, . . . .
tadare to pestorm, owing to caue beyond pmmlsor o contral, effect
o1, . . . «
performance of, by third person, effect of lccqv!mg, ..
joint propusors, labilitiesof, . T
nghtaof, . . e e

must be performed withm reasonable hmt, . . . . .
may be performed in any way sanctioned by promisee, . . .

failure to perform, cflcct of, where time i essential, . . .

not essential, . .

effect of accepting performance after ime agreedon, . . .

time for performance of, ehould always be specified expressly, .

fact of timo being essentialin, can bo collected [rom terms, nlthough
not expressly etated, ., . .

proper course to follow wh mmts on pct-

formance of, after rescission, .
Frogress up to specified pornts in atated pcnods ahould nlnnyn bo
stipulated for, 1, . .
power to take over good mn?crlnls at mle. upon rescission, ahould bc
reverved i, . .
partly legal, partly llltgul valid o far a3 Jegal, L
superseded, rescinded, ot altered, need not bo performed, .
need not be performed sf performanca dispensed with o remitted, .

consequences of rexaiaion of, . . P
bow resciasion of, can be communicated or re\'oh-d . . .
who alone have power to modify, rescind, remit, . . . .
agreement to modify, must be prior to breach, .
duty of person In caso of mutake, sach duty mcmu.m one
under n contract, . . . . . .
consequences of treach of, . . . . .
measure of campenmtion on breach of, u]hmrd. . .
remots er indirect d:mngp mumng from Yresch of, )wl to ko
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CoxTRAcTS—(continued)
clection of promisce upon pmxmsor s xdu-nl or Imluro to Pﬂlorm.
must bo prompt, .
failure to perform, owing (o cause bcyoml pmmuur s cnn(ml eﬂmt

of, - .
perlormance of, by third pcnon. effect o( nccephng. . . .
fomt promucots, habilitiesof, . . . ...

nightaof, S

rmust be performed within rtasonnblo time, . . . . .
may bo performed n any way sanctioned by promisee, . .

failure to perform, effcet of, where tume is essentil, o . .
not essentnl, . .

effect of accepting performance after ime agreedon, .« . .
tamo for performance of, should alwaya b apecificd expressly, .
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not expressly stated, . . .

proper course to follow whero con!mctor insuu on conhnu|ng per-
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agreement to modify, must bo prior to breich, .+
duty of peeson in cano of mutale, such duty n‘-cmblm-' one

under s contract, . . . . . .
consequences of treach of, . . .
measure of compenmation on breach of, nphmrd. e e
semote or indirect damage rNu!lIng from muh of, not to bo

compensated far, . . - . .
duty to minkbnize damage, on lurearh el . . . .
meamre of damagea -hm rum ls n:mul in ronlml as rom[*n-

#ation for breach of, .
excejtion as 1o baid bonde, fh‘.. -n] TRsrs whcrr I)m yulha aro

iaterested in peelstmancef, o . . .

Fighte of a farty who nghtfully reocinds,  »
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slant amentor Lreach of —See Allvnoq)uvr.
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CovrrscTa—{conhinued)

election of promisec upon pmmxsor s refusal or {mlure to pcrlnrm.

must be prompt,

failure to perform, owing (o cnuse bcyond promuor L) control tﬂcct

of,

performance of, by third person, eﬂu:t ofnccqmng.
ot promusors, lahilitien of,
nights of,
must bo performed within reatonablo o
may bo performed 1n any wuy sanctioned by promisce,
fatlure to perform, cffect of, whero time 13 essential,

effect of accepting performance after time agreed on,

time for performance of, should always be specified expressly,

fact of time being essential i, can be collected from terms, nl(hough
not expressly atated,

proper course to follow
formance of, after resciswiotl,

Progre<a up to apecified pornts in otated pcnods !bou]d nhrnyu be

stipulated for, in,

power to tuln over good malermls at mtc, upon reseission, uhould be

Teservy

partly legn! pnrlly |llegnl, calid so far s legal,
superseded, rescinded, or altered, need not bo performed,
need not be performed sf performance dispensed with or rematted,
consequences of rescission of,

how resuission of, can be communicated or ro\'okcd.
who alone have power to modify, rescind, remat,
agreement to modify, must be prior to breach,
duty of pe~on in case of mmnh. euch duty nlcmbhng one

under a contract,

consequences of treach of,
meanure of compensation on breach of, rx| hm«l, .
remote or indirect damage mumng trom lnach of, not to bo

compensated Hrr,

duty 1o minimize damage, on treach of,
st it of damages mhero sum is named In contract us compen

sation for breach of,

exceftion as to bail bonle, r(e.unln-« -l.rm Ile |anlv ate
intereated In performancect, . .

rights of & party who nghttully rescinds,

Low unfounlnl chime lrroughl upen rlghlhﬂ rf-l'lumn ur can l-.-

pitanenita,

treach of eonentlal [nrllnn of, d -enhl!u lruhr to rnry on .ny
ot et fnetu n of the work,
aland mment or Lreach of—See Anumwuf
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CONTRACT ACT, IX OF 1672—(conluded)

1
TARRANTY -~ (continved),

how officers can secure the sight o pick and choose *
with a,

i sales

how eaze of periodical supphies under sales with 8,13 to be provided
fo

eamples in cases of sales with s to be carefully preserved,
buyer a r ghts on bresch of as to ascertaned goods
uniscertained goods,
{Endof * CovtmacrAct ]

CONTRACTORS
general emtab Ity of, discussed,
prime importance of selecting su table,
materal quest general auitability of,
3 1o knowledge,
¢ certiCeaten
character
funds and command of labour,
leisure and health
capieity 1n which tenders aro made
knowledge possessed v why important,
good character of why important
examples of evi] consequencen of not venfying
proposed requster of,

wealth, and 1nfluence of, on the labour market, why vnluab]e,

Tersure an 1 health of 1mp of theso attnb
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gent one on another, discussed

CONTPACTOPS CERTIFICATES,
do they refer and belong to hum ?
often traded 1n,
are those to whom the—refer to do the work ?
do they refer to sumilar work
e latest job ¢
should be required as to several previous jobs
carefully kept

CONTRACTORS LABOURERS
punctual payment of, important,
condition to sceure punctun! payment of, ducussed
‘proper courso to adopt regarding, if contractor absconds,
recovery of money paid to, on contractor’s abscanding

CONTRACTS
Bee CoxtrACT ACT, Bame heading
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CONTRACT ACT, IX OF 1872—{continued)
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! TarRAXTY—{conninved),
bow officers esn aecure the nght to! me and choo®e *’ i eales
witha, . 13
hu;' case of [vnodlc-l mrphes under asles with a,1s to be provided .
or, . 3,
eamples in cancs of mu vn(b a (a bet;n-(u"y prﬂcf"’d . ]
buyer’s rights on Lreach of, a8 to ascertaned goold™ i
unarcertained goods, L3
[Endof ** CosTRACT AcT ™)
CONTRACTORS,
general entabilits of, discuseed, . . . . 206—210
primemportance of selecting su table, . N 208, 207
matensl q general o, . 2 —20
astoknowledge, . . 207
p certificates, . . . 207, 208
character . . 209—212
funds and commerd of lubour, 212, 213
Jessure and bealth, 213, 214
capasity 1 which tenders aro made, 215, 216
kmowledge possessed by, why important, . 207, 208
good character of, why important, 209, 211
examples of enil consequences of not verdying, 210
proposed reguster of, 210, 211
wealth, and influence of, on the tabour market, why valuable, 212, 213
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lLallity of, in casesof plunhty of contracteand contracts contin
gent one on another, duscussed 214, 215
CONTRACTORS' CERTIFICATES,
do they refer and belong to him 2, . . . . 207, 208
often tradedn, . . e e 208
a7o those to whom the—refer todo the work 1 .+ . - .
do they refer to sumilar work ? . . . . 208, 209
mslatestyob? . . . . . . 209
ehould be required as £0 several previous jobs, . + . - ®
carefully kept, . . . . . . . %
CONTRACTORS' LABOURERS,
punctual payment of, important, . ... M7 248
condition to secnre punctual payment of, dlscussed, .. k3
proper course to adopt regarding, if contractor absconds, . 248
recovery of money paid to, on contractor’s abscondings . . 28,219
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See under Covrnact AcT, rame heading,
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inconvenient, shoull always be negatived in contractmg, . . 22§, 225
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Rerevant FacTs,
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EVIDENCE ACT, I OF 1872—(concluded)

SarEeuarpING oF EVIDERCE,
mnportance of, . . . . . . .
hnts towards, . ., e s e

Saxrres,
amportance of preserving, . . . . . .

SCOPE OF, STATED, . . . . . . .

‘SEcOv¥DPARY EVIDENCE,
meanmgof, . . . . .+ . .
when admssible, . . . . . . .
value of, . . . . . . . .

SPECIALLY WORTHY OF RESPECT, . . . . .

‘STATEMENT,
how much of one 18 ts be proved, . . . .

“TrrEE MaN PrINCIPLES OF EVIDENCE UNDER THE, , .

Unxrronvcrsrt PERSONS,
how their statements can be proved, . . N .

UxsSWORN STATEMENTS,
when admissible evidence, . . . . . .

WHY INTRODUCED INTO MaNUAL, . . . . .

Warrrva,
special value of, a8 agamnst oral transactions, . .
VRITING DOWY AGREEMENTS, N
obrect of, explamed, . . . . . . .
[Cnd of ** EvipENCE AcT,’" 1 07 1872 ]

EXECUTIVE OFFICERS,
ollagents of Secretary of State, » o+ . 4 .

‘EXEMPTION FROM APPEARANCE,

to register documents, . . .« = 4
LXPERIENCE GAINED DURING CONTRACT,
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See LVIDINCE Act, same heading.
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FAULTS IV BAILED GOODS, TAOR
dutyofbailortodusclose, ., ., "7
FINAL BILL
Bce Fripexce Act, mame hesding
FORBFARANCE.
See ACQUILICEXCE.
FORMAL ACRFFVENT,
2t timesimpracticatle, 2306, 237
but as a rule should precede commencement of wotk, 237
example of fatal result of neglecting to take, b
orsl, jast as valid as written, unless 11w sequires othern e, 238
eignatare not necessary to valiity of, . 13
of esch gheet of, expedient, . 3
erasures, interlineations, alterations, ete , 1n, should Lo mitulled, [
up o what point & contractor can withdraw from, after hasing
¢ gned f, 230
essence of all contracts, @

where verbal, precautions under which 1t should be entered mto, 239, 240

FRAUD
Sre under CONTRACT ACT, fame heading

FRAUDULENT TRANSFERS,

prolututed by faw, . . . 1ot
FREF CO\SENT,

mewmgof, . . P [
FULL AGH

See Powre ot PRoPOSED CONTRACTOR TO (ONTRACT

FUTILE CONDITIONS,
1n contracts atways inexpe lient,

G
GENFPAL PRINCIPLI'S FOR OBSERVANCE IN DEALING
WITH CONTRACTORS,
never threaten vanty, 256
give utmost warming before usig extreme measures, )
lﬂ“)'!m'mm'zedammecausm by bleach of contract, 60 far as
possitle,

be )18t and gonerous too out of ccu,:, . 278, 279
1n Court, concession 1 misplaced, L. 159

GENTRALITITS,

Uest avorded 1n specifications, | P 35
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** Yoz emissa volat, lilera scripta manet,’® . . 16
Furst step on possibility of dsspule, secure dnmmznla ¢!c s . . 20
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Sacrifice everything to clearness, .. 55, 56, 234
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““ Sancta smphestas®’  avord all that mny tend tawania legal com=
pheations, . . 130,216
Heaven Relps those who h!lp ﬂlemselm. 80 be mgﬂmll . . . 238
GUARANTEE -
See under ConNTracT AcT, same heading
H
HANDWRITING
See EVIDENCE Aor, same heading
I
TATPOSSIBILITY, N
effect of, on contract, . . . . . . . . 53.
INSPECTION OF PUBLIC BOCUMENTS, -
night of, e e e e e e 30

INTEREST,
effect of payment of, under Lumtation Act, . . ., . , M4

INTERVIEWS AT PRIVATE RESIDENCE,
never proper, . . . . . . . . .our

LABOURERS
See CoNTRACTORS’ LABOURERS

LATENT AMBIGUITIES,
See EvioeNcE AcT, same heading

LEASES, .
rules regarding, under TransferTof Property Act . . . 169—173

LEGAL ADVISER, HOW TC CONSULT,

stasts m igoorance of all facts of tho case, . ..oz
should bo tald the whole of tho facts, favourabloor adverss, . . 13, 1O
posmve duty, besides true wmterest, of officer to dxsclose the whole

N . 72

!wts oi which relevu\cy 13 doubtful should be !tated . . ., 273
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ITGAL ADVISER, HOW TO CONSUTT—(continned) raax
communizations with o) poute j arty, subsequent to disputo or claum,
should always be mentioned, 273
exampls of danger of overloohing subsequent communications )
consaquences of stating casn menmpletely, 273, 274
evidence statd to ahould bo carefully preserved, 274, 275
example of diffirultics cansed by negligent custody of mportant
materul evilence, 275
form of reference to on a single pomnt 278
ona whole case, ]
lexal alvicer never asks for further nformation not telieved by
Tum to be matenal, 217

Ss+ Evroexce Act, heading Lrgau Apvisen

LTGAL RNOWLEDGE,
Value of, 201

LFGALITY OF AGRFEMTNT,
importance of ensunng . 2182
pomts to be exarnned i venfyng 2190

LIMITATION ACT, XV OF 1877,
[Notz —Sub healings alph ibctically arranged )

ACKNOWLEDGMENTS IN WERITING

cffect of, under tl 143
what may constitute one, b
who 15 competent o sign one, ®

ACKNOWLEDGMFNTY AND PAYMENTS BY PARTNERS LTC

effect of under the 115
CORPESPONDENCE
mode of preventing correspondence s to clums from being used as
acknowJedgments under the 44
DESCRIPTION OF THE 141
GOVERNMENT WHY SPECIALLY FNTITLED TO THE PROTECTION OF TIIE, 142
OBLIQATORY OPERATION OF THF, oN THE C1vil COURTS 143

PAYMENT OF INTERTST OR PART PAYMENT OF PRINCIPAL DLBT
effect of unler the 144, 14
prinesple underlying the doctrine of sueh payments 145

'V ALID ACKNOWI EDOMENT UNDFR TIIE,
1 Lispensable elements of, B4
[Fndof Lyvrramox Act ]
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wmportance of preserving

WATERIALS REMOVAL OF TROV[ GOVERNMENT GROUND
broad princtple governing the duestion of,
remedy of Government where 1t has to itself pay for,
waedental remarks on the law of Set off
rejected materials, ete , right of contractorin,
removal of,

MATERIALS AT SITE
power to take qver,

MEASURE OF COMPENSATION OV BREACH OF CONTRACT,

MEASUREMENTS
smaportance of securing clear proof of,

MEMORANDUM OF DXPERICNCE GAINED
advantages of
woefsl dn all profess ong,
Government ought never to suffer twice through the same mistake,

MEMORANDUM REGARDING CONTRACTOR,
not practicable 1n potty cases
‘but most necessary n Iarge ones
obvyious benefits of practice of preparing—, botkt to officer hamself
and to his successors

example of evil effects of absence of it,

MEMORY, REFRESHING
See EVIDENGE Aot heading MEMORY

AMISREPRESCNTATION
Gez under CONTRACT, ACT, same heading

MISTAEE,
doet not necessanly inval date a contract,
how 1tean best besvorded

written memorandum [rovimng that terms of contract were ex
plained to contractor valuable a8 negativing pleaok,

Quty of persons benefitmg by
ee also under Covract Act, | cading Mists®E

262

99100
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PAPT PAYMENTS
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Sez IssoLyTION oF PalTNLRS 1P
LATENT AMBIGUITITS
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See DUrLicaTe \otr-0oons

OFFICFI S, EXECUTIVT,

all agents of Sceretary of State

OFFICIAL COMMUNICATIONS

See EaipracE Act, sime heading
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&ee LerpExCE Aer sameteading

OPINIONS WHEN I FLIVANT
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OPTIONAL PIGIBEL VITON,
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8. Tv1pESCE Act same beadings

OVERTUPES OF PEACE.

See EVIDENCE AcT, same head nga.

P

PART PAYMEMNTS,

eff ¢t of, under L m tat on Act

PARTAIRS
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PATENT AMBIGUITIES
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an €311 £ dent anzuage regand o,
1 218 1 bear in mind, when contemylating a,
=!0alme can conrentto, . .
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MUTILATFDL CONTP ACT
Ser ABANDOSNMTAT

SOTE-BOOKS, VALUT OF
See DUPLICATE NOTE LooRS

OFFICFRS, F\LCUTIVT,

all azents of &ceretary of State,
OFFICTAL COMMUNICATIONS

Bre Frspixce Act, same bhewding
OT}ICIAL RECOFDS
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OVERTURES OF PEACE.
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P
PART PAYMENTS,
eff ct of, under Limitation Act,
PARTNFPS,
their powers an 1 reaponsit ilities,
Bee aln under ConBaCT AcT, ] eadmp PARTAER

PARTAERSHIP, DISSOLUTION OF
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PAYMENT,
made under mistake of fact, recoverable
law, irrecoverable,
frequently made to self styled but unauthorized assignee,

consignor 1nstead of consignee and vice versd,

wnauthorized agent, partuer, etc ,

precautions under which, can be made to representative of deceased

contractor touched on,

punctual, saves many disputes, .

should never be delayed on any account, where practicable,

See also under CONTRACT Act, heading MisTART
PENALTIES UNDER CONTRACTS

See under ConTRACT AOT, S8ame headng
PERFORMANCE OF CONTRACTS,

within what persod due,

reasonable time for,
PETTY FIRMS,

best left alone,

an example of general rule, to aword legal complications,
PHOTOGRAPHY, USES OF,
PLANT AND STORES,

unavoidable i some cases to lend to contractors,

pomnts to be attended to i lending,

PAGE
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258
258, 250

259

260
262
i

212, 216

260
261

what can be done to recover, when contractor will not restore them, 261, 262

PLANS
8ee EvipeNce Aot and REGISTRATION Act, same headimg

PIGEON HOLING OF EVIDLNCE
See EvipEnce Acr, same heading
POWLRS OF ATTORNEY,
stamping of,
POWER TO PRLSENT FUR RLGISTT ATIUN,

POWER OF PROFOSED CONTRACTOR TO CONTRACT,
of tho first amportance m contracting,

222

137, 138

198—204
198

matertal questions, where proposed contractor tenders asa principal,

full ags for contracting,

sound mund for contractmg,

legal competence to contract, .

Lability to be sued i the Cival Courts,

how these questions can be ascertamed 1n practice,

matertal questions, when proposed contractor tenders s an agent,

authornity duly conferred, -

1993
b

®

200
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201
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TOET OF PROTOSED CONTRACTOR TO CONTRACT—{cor finu )
211 onty n legal forre, ee e 203
a1 ntvamp? al, valdle gl (d th
astionty adequate, 201
#tillmn {orce, W
POWTDPS OF 1UBLIC OITICFPS TO CONTP \(T 101—197
are denved from resolutions under the Satute 334 3 Vit cof 12
are furt! ermore 1 mited 1y (he Pulhie Worka Dej artment Code 13
10 nts to Le atten 1ed to regarding 1 giving a contract, 1%
nott haby' ty of Government wlere an off cer exceeds b pouers 16
Jrojer courre 10 a Jopt where an of! cer | as excceded Ins pawers, W
question regarding needs reconsuderation, 106 197
canpot be ddlegated, 197
Low far alone the public are bound to Lo aware of the, 1
PPLSUMPTIONS
what the Court may jresume, 36
L ETLNDLD AGENT,
Latality of, 1.0
PRETLNDED YARTSNEDP,
responab Lity of, 124
PRIMARY EVIDENCE,
meanug of, . 2
IRIVALE DOCUMENID
what they are, 20
PPIVATE RESIDLACE,
wnterviows at, 247
PPODUCTION OF DOCUMENTS
Sce Cvibence Acr, same heading,
11OPOSAL
Beo wnder CoNtRacT Acr, same headin,,
PUBLIC AND PPIVALL AGLN1S,
destinetion between the powers of, in Englind and Amcrica, 103 124
doubtful wl ether such distinction 14 recogmized m India, 104
PUBLIC DOCUMENTS
what tl ey are, 29

PUNCTUAL PAYMENT,
ymportance of, P 262
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QUANTITIES
shoul1 be expressed i1 words as well s figures 235

R
RATES PROGRESSIVE
sometunes exped ent 224

RCASOVABLE TIME FOP PERFOPMANCE OF CONTRACTS
See under CovrrACT ACT same head ng

RECORD OF DOCUMENTS

often important even after settlement of contract 265
first step on threatening of a d spute 266
danger of d sclosure as 1 ¢ll s of thelt ete £
same rules apply to matenal objects i
fatal error of deferring preparations till d spute | as arisen 267

REFRESHING MLCMORY
Sec EVIDENCE Aot head ng Mruory

REFUSAL TO PERTORM PROMISE

effect of 8o
RLGISTER OF CONTRACTORS 210- 212
suggestion for generally approved 210
correct scope of an open guestion b
perfectly legal fear of hibel actions needless, m
objection based on fraudulent chenges of namo how to boovercome 16
conce vable uso of photographv to a1d m identifi ation 212
example of ev | effect of absence of @

REGISTRATION ACT III OF 1877
[Nore — St b-headings alphabeticall s arranged ]

COMPULSORY REGISTRATION

of whch 3 'y undor the 134
DLFINITIONS IN TUE
Jease 133
s gnature B
mgaed b
immovesble property o
moveable property It
DESCRIPTION OF PARCELS UNDER THE 133
F rrECT OF REQISTRATION AND OF N0\ REGISTEATION UNDER THE 139 1392

ErasuBes erc
rule under the a3 to documents crased etc 135
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ds umeatnofwh P tlere rt na0) onl nlerthe 11
Pracr,
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for reg strat on under the 137 138
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opP TO
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mat rals
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effect of 54
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fmportance of 19—20
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SAFEGUARDING OF S\MPLIS PiGE
mportance of 98 %41
SAFE CUSTODY
1mmense importance of 210
value of registrat on as o me ns of 240 °41
rale appl es no Jess to samples and other mater 1 objects than to
documents 11
both safe custody and proof of rdent ty of object n ater al 15
SALE
rulesasto  nder Trinsfer of Property Act 104169
t tle of seller 1ue
SAMPLL
rules as to sale by 14
SECONDARY EVIDLNCE
meanng of . 5

SELLER $*TITLE
8ee CovTraCT Aot head ng Trree

8ET OFF

remurks on the law of o3
SIGNATURE

not essent al to wr tten agreement 218
SOUND MIND FOR CONTRACTING 63 G+ 198
SOURCEC OF POWLR OI' OFFICERS TO CONTRACT 103
SQUATTERS

d stnet on between contractor and mere tr spas er expla ned ?5

extent and | m t3 of contractor s legal r zhts as to hats ete B

trespasser ¥ ghts @

mportance of conduct on this subjet [t
STAMPING OF DOCUMENTS

P W D agreements cxerp ay

other agreements A 221 229

powera-of attorney 2a

STAMP ACT, II OF 1899
[Norz —Sub heat ngs alphubel colly areang d 1

\pRESIVE STAMES

useof undertie loo
ADJUDICATIONS

asto duty nder the 156
CSSCELLATION
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STAMP ACT, 11 OF 18™—(cont ased)

Drrrerross 1x ToE,
Lond
chargeal e
eheque
cogyevance
duly eamped
1ane
mony, spe-dted
rouer-of attomey
reept,

Lxresrorne,
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rules regard ng generally
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BTATEMFNT
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SUBDMARY TERMENATION oy coNTRACT,
power of, sometimes expedient in contracting,

BURETY

Ave under CorRTRAOY? Act, same heading

TENDERS OF PAYMENT,

to

of deconsed

T

TITLE OF SELLER

See under CoNTRACT AcT, heading Trrre.

TRANSFER OF PROPERTY ACT, IV OF 1882,
[NoTe.~—8ub headings alphadetreally arranged.]

AcTioNaBLE crans,

transler of, under the, how effected,

PAGE
. 220
N 84
.20
174

notice of transfer of actionable claim, how to Be executed under the. . 1

‘BUYER AND SELLEE UNDEE THE,

nghts and lnbibties of, .

DEFINITIONS IN THE,

sale, .

contract for n!e.

lease, .
Iessor, .
Teasee, .
premuum, .
rent, . .

ectionable elaum,.

“EXTENT UFTRE,

or

how far probibited by the, .

L21SYs UNDER THE:
duoration of leases under the,
leases how made mnder the,
lease under the, determination of,

forfeiture of leass nnder the, how waived,

L£sS0R 4¥D LESSER UNDER THE,
nights und Labilitses of,

NOTICE T0 QUIT UXDER THY,

Low waived,

165168

164
163
169
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TRANSIER OF PTOPERTY ACT, IV OF 1852—(conninued) j7CL
Or.AL TEAXSFZES TXDIB THE,

bow farlega), . . . .

Prixcrriz ox wwicn TRE, I3 FRAMED, .

Sarrs oy IexovrAYLES TEDIE TUE,

what must be mads by regutered instrument Aud ﬂul m\y bo
mado otberyse, . . . . 185

Traxsrzre or InxovEAPLES FEXDING STIT,
how far probubited by the, .
[End of ** TraxsrIT OF I‘norr_nrr Avr "3
TRESPASSER,
nght to remove property from grovrd treepassedon,

U

TNDUE INFLUENCE.
See under CoxTracr Act, eame heading
ONEQUIVOCAL ACTION, IMPORTANCE OF
See ACQUIESCESCE.
TUNCERTAINTY IN AGREEMENTS
See under CoxrRACT ACT, sam0 herding
UNPRODUCIBLE PERSONS,
bow their stateroents can be proved . . 18,17
UNSWORN STATEMENTS,
when admisaible 1n evidence, .

TSES OF PHOTOGRAPRY, .

. .. . . 16-19,23
. ee e e e W212,240

v

VALUE TO EXECUTIVE OFTICCRS OF SOME LEGAL KNOWLEDGE,
an illustration of, . . . . . . . . . 260
VERBAL AGREEMENTS,
precautions regardiog, . .
VOID AGREENENTB
Bee aleo under CONTRACT Act, same heading

ce e e . Lm0

w
WARRANTY.
See under CoXTRACT ACT, same heading
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ISDOY AND APPROPRIATENESS OF TERMS OF AGREEMENTS
formal and futile conditions never expedient,
terms should always be reasonable,

evex;)yl rate, not merely the average of all the ntes, should bo reason-

tuue allowed should be reasonable,
absurdly low rates never dond fide

separate rates for each ** hift ** advsable,

progressive rates advantageous,

should b

223
&

clear and effective pi asto

‘power to «ummarily teraanate, valuable,

but open to certain objerttons,
arlntration tlause most necessazy,

complamts, notices, eto, should be required to

be submitted 1n
228

wntng , 229

WORDING OF AGREEMENTS,

patent ambiguities cannot be filled up, 232

the two grand objects to achreve, . &

standard conditions proposed, 233

gener] principlo to follow in framing agreements, . 234

value of bremity and sumphaity, . ®

golden rule, clearness before everything . i

promuses to be construed in favour of the pronuser, 235

words to be construed against lum who selects them, %

Guantities should by exprossed in words as well as figures, @

generalties bestavorded, . o+ . . . . . . b
WRITING,

1mmense sup of tooral . . 29, 228232
WRITING DOWN AGREEMENTS,

object of, explamed . . ., . ., .3

YRITTEN AGREEMENTS WHEN REQUIRED BY LAW, . .22
Se« alro FORMAL AGREEMENT

Ky
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TRANSIER OF PROPERTY ACT, IV OF 1852—{continued) rias

ORAL TEAXSTERS TXDIR THE,
bowlardgl, o . . .

PLIXCITLE OX W IICTI TRE, 1Y FRAXED,

e e e e e . I

e e e e s . MeB
Eavrs oy xovearLes paxpEn TVE,
what must bo mado by Fegustored instrument nnd what m\y bc

made otberwne, | . . . . . 185
Teaxsyzr OF IMMOVEAPLES PENDING STIT,
bow far prolubited by the, o . coe I
[End of ** TraxerIn OF X‘norznrr An ”j
"TRESPASSER,
nght toremove property from ground trespassedon, o . o 254,255
U

UNDUE INFLUENCE.

Bee under CoXTract ACT, £ame heading
UNEQUI'VOCAL ACTION, IMPORTANCE OF.

Bee Acqoirscexce. . !
UNCERTAINTY IN AGRLEMENTS.

Sce under CorTracr ACT, same herding
TWPPNADUCIELE PERSONS,

how their statementa can be proved . 10,07
UNSWORN BTATEMINTS,

when sdmisniblon evidenee, . . . . . . 10~10,23
TSES OF PHOTOGRAPHY, . . . . . . . - 212, 240

v

VALUE TO EXFCUTIVE OFFICERS OF SOME LEGAL KNOWLEDGE,

spifiostrationol, . o« . . 4 . e s, 0
VERBAL AGREEMENTS,

precantions regardings e e e e e s 2020

VOID AGRLCIMENTS
Bee also under CONTBACT ACT, same bheading

w
WARRANTY,
Bee under CoxTRACT ACT, tame headiog
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SUMMARY TERMINATION oF CONTRACT,
power of, sometimes expedient m contraeting,

BURETY
See under CoxTRACT AcT, ama heading

T
TENDERS OF PAYMENT, . . . .
to of deceased contract: .

TITLE OF SELLER
See under CONTRACT AcT, headng TrTrE.

TRANSFER OF PROPERTY ACT, IV OF 1882,”

[Note.~§ub headings alghabetscally arranged ]

ACTIONABLE CLATYS,
transfer of, under the, bow effected, .

FAGE

. 226

81

174

notice of trapsfer of actionable claum, how to Bo oxecated nnder the, . 118

‘BUYER AND SELLER UNDER THE,
nghtsandLabibtiesof, . . . . .

DEFINITIONS IN THE,
sale, . . . . . .
contract for !ale, N
lease, F
lessor, . . N . . . .
lessee, N . . . . . .
premuumt, « .+ . . . . s
rent, . e e e e
actionable chlm, . . - . .

EXTENTOFTHE, . « . a . .

Fz or sB

bow far prolubited by the, ., . .

Lz492S UNDER TE®y
duration of leases under the, . - .
leases how made under the, . . .

lcase under the, determination of, . .

forfeitore of lease under the, how walved, .
Lrsson XD 123328 UNDER THE,

nghtsand Labilitesof, . . . .

NOTICE 70 QUIT UNDER THZ,
howwaived, . , . . . .

165168

et
163

169

172

183172

173
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TRANSTER OF PROPERTY ACT, IV OF 1882—(continued) rion
ORAL TRAXSPIRS TXDER THE,
bowhrlgl o . ¢ . . . . . s« 104

PRIXCIFLY OX WIICT TRE, IS YRIXED, . R R . . 163

Sarrs or Ix¥ovrarLEs CXDPR TUE,

what st bo mado by regutersd nstroment sod what may bo
mado cibermne,

. . . 185
Traxsrer or I¥x0VEAFLES FEXDING STIT,
bow far prohubited by the, . . . . . o 104
(End of ** TRAx<FIR OF I‘normrr Act "'}
“TRESPASSER,

night to remove property from ground trespasseden, . . . 254,263

111

UNDUE INFLUENCE.
Bee under CoXTRACT ACT, fame heading

UNEQUIVOCAL ACTION, IMPORTANCE OF.
BSee AcqQuizscEscE
UNCERTAINTY IN AGRLEMENTS
Bee under CoXTRACT ACT, 8amo heading
SYUNPFODTCIBLE PERSONS,
Bow their etatements can be [roved,
UNSWORN STATEMENTS,
when admisublo in evidente,

CTSES OF PIIOTOGRAPHY,

. . . . . 16,17

. .. - . . 101,23

T .71

v

VALUE TO EXLCUTIVE OFFICERS OT SOME LEGAL hNOWLLDGE,
sn iusdrwdon ory .
VERBAYL AGREEMENTS,
precantions regarding, .

VOID AGRCEMENTS
8es elso under CONTRACT ACT, same heading

e - . . 239, 240

w
WARRANTY.
Bee under CoNTRACT ACT, 2ame heading
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BURETY
&ee under CorTRACY AcT, same heading

T
TENDERS OF PAYMENT, . . . - N - . . 8t
to of deceased contract: e e e .. 260

TITLE OF SELLER.
See under ConTRACT ACT, heading TrrLE.

TRANSFER OF PROPERTY ACT, IV OF 1882,

[NoTe —8ub headings alphabetrcally arranged } .
AcTIONABLE CLATS, "
transfer of, under the, bow effected, . 174

notuce of transfer of achionable clatm, how to fo executed un aer thu, . 17

BUYER AND SELLER UNDER THE, -
nghtsandlabibtiesof, . . . . . .+ o 165168

DEPINITIONS IN THE,
gale, . N . lst
comtractforsale, . . . . - . . 165
lase, & & 4 . . & e e . . 109
lessor, . N N . . . . - . . -
Tesse, & 4« . e . e e s e e . B
premium, . . . . . . . . . . . L4
rent, . . . . . . . . . - %
actionsble elaxm,. P,

EXTENT OF THE, . . . > . . . . . - 183

FRAUDULERD TRANSFERS OF INMOVEABLES,
how far prohibited by the, . . ., . . . . 184

L24SX9 UNDZR THE,
duration of leases under the, . ., ., ., . . 162
Toases how made under the, P

lease under the, determuationof, . . . . . . 112

forferturs of leaso under the, how watved, . . . . . ®
LIS30R AXD LZSIZA TXDER TOE,

nghtsand Inbilitiesof, & . . . . . . 165172

NoOTICE TO QUIT UNDER THY,
bowwaived, . . . ., .

173



cvit

INCTT.

TRANSTER OF PROPERTY ACT, IV OF 1852—{continued) rion
QR4L TRAKSYIES TXDER THE,
Bowfardegl, .« . . . . . . . . . I
TRINCITLE OX GIICR THE, IS YRARID:, o . . . . . 163

Sirrs oy Ie¥ovEAPLES TxDER THY,

what muwt bs made by rrgu!u«! lmtmment and wbat mqy bo
mado otberwise, . 185

TrAXtYZR OF INMOVEAPLYS FEXDING ETTT,
how far prolubited by the, . . « e . In
[Endof ** Traxerrn OF I‘norm'rr Am- ]
TRESPASSER,
nght to remove property from ground trepassedon,  » o+ 254,256

U

UNDUE INFLUENCE.
See under CoNTRACT ACT, famo berding
ONEQUIVOCAL ACTIOY, TMPORTANCE OF.
Bee ACQUIESCENCE
UNCERTAINTY IN AGREEMINTS
See under CoNTRACT AcT, rame heading
wuluuE PERSONS,
Low their etateiuents can be proved, . B . . - . 18,17
UNSWOPYN BTATEMENTS,
when sdmanblo m evidenee,

TSES OF PHOTOGPAPHY,

.« .. . le-l9,2
P . 212,340

v
VALUE TO EXECUTIVE OFFICERS OF SOME LEGAL KNOWLEDCE,
solastrationof, . . . . . . o+ o+ . 20
VERBAL AGREEMENTS,
procantiomregarding, . . . . . -+ 239,240

VOID AGREEMLNTS
8ee also under CONTRACT AcT, sume heading

w

WARRANTY.
Bes under CONTRACT ApT, Bavne beadwg
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